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BACKGROUND ON INTERSTATE ENVIRONMENTAL NUISANCE CASES  
BEFORE THE U.S. SUPREME COURT 

Excerpted from Noah D. Hall, Political Externalities, Federalism, and a Proposal 
for an Interstate Environmental Impact Assessment Policy, 32 HARVARD 
ENVIRONMENTAL LAW REVIEW 49 (2008), available at 
http://www.greatlakeslaw.org/glelc/files/Hall_IEIA_article.pdf 

The United States Supreme Court’s first forays into environmental law were to resolve interstate 
pollution disputes,1 and before the development of modern statutory environmental law in the 
1970’s, the federal government’s primary tool for addressing interstate environmental harms was 
adjudication of disputes between states. Pursuant to Article III of the United States Constitution, 
the United States Supreme Court has original jurisdiction over disputes between states.2  The 
Court has invoked this jurisdiction several times over the past century to resolve interstate 
disputes over transboundary pollution and allocation of transboundary waters, producing fact-
specific rulings based on vague and competing legal principles.3  In recent decades, the Court has 
become reluctant to exercise its jurisdiction over these technical and time consuming disputes.4  
When it has exercised its jurisdiction, the Court’s decisions have focused on the preemption of 
federal common law by federal regulatory statutes5 and the applicability of state common law to 
interstate transboundary pollution.6  This section briefly explores the difficulty and challenges of 
the Supreme Court’s adjudication of interstate environmental harm disputes to demonstrate the 
need for additional legal solutions to this problem.7   

The Missouri v. Illinois8 cases gave the Supreme Court its first opportunity to consider an 
interstate environmental harm dispute.  Prior to 1900, Chicago’s considerable sewerage, 
stockyard, and industrial wastes were discharged into Lake Michigan via the Chicago River.9  In 
1889, the State of Illinois created a Sanitary District which, acting as an agent of the state, 
subsequently undertook several drainage projects involving the Chicago River.10  One of these 
projects involved the construction of an artificial channel, diverting the flow of the south branch 

                                                            
1 See Georgia v. Tenn. Copper Co., 206 U.S. 230 (1907); Missouri v. Illinois, 200 U.S. 496 (1906).  
2 See U.S. CONST. art. III, § 2, cl. 2 (“In all Cases affecting Ambassadors, other public Ministers and Consuls, 

and those in which a State shall be Party, the supreme Court shall have original Jurisdiction.”). 
3 See, e.g., Wisconsin v. Illinois, 278 U.S. 367 (1929); Georgia v. Tenn. Copper Co., 206 U.S. 230 (1907); 

Missouri v. Illinois, 200 U.S. 496 (1906); Kansas v. Colorado, 185 U.S. 125 (1902). 
4 See Illinois v. City of Milwaukee, 406 U.S. 91 (1972); Ohio v. Wyandotte Chems. Corp., 401 U.S. 493 (1971).  
5 See City of Milwaukee v. Illinois, 451 U.S. 304 (1981). 
6 See Int’l Paper Co. v. Ouellette, 479 U.S. 481 (1987). 
7 For excellent analyses of the United States Supreme Court’s transboundary pollution caselaw, see generally 

Robert V. Percival, The Clean Water Act and the Demise of the Federal Common Law of Interstate Nuisance, 55 
ALA. L. REV. 717 (2003-04) and Thomas W. Merrill, Golden Rules for Transboundary Pollution, 46 DUKE L.J. 931 
(1997).  For similarly excellent analyses of the United States Supreme Court’s interstate waters equitable 
apportionment caselaw, see generally A. Dan Tarlock, The Law of Equitable Apportionment Revisited, Updated, and 
Restated, 56 U. COLO. L. REV. 381, 392 (1984-85) and, more recently, Robert Haskell Abrams, Interstate Water 
Allocation: A Contemporary Primer for Eastern States, 25 U. ARK. LITTLE ROCK L. REV. 155 (2002-03). 

8 Missouri v. Illinois, 200 U.S. 496 (1906); Missouri v. Illinois, 180 U.S. 208 (1901).  
9 See Missouri, 180 U.S. at 212. 
10 See id. at 210, 241-42. 
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of the Chicago River away from its natural drainage into Lake Michigan and toward the Des 
Plaines River, which in turn emptied into the Mississippi River via the Illinois River.11   

The state of Missouri, located downriver from the point at which the Illinois River emptied into 
the Mississippi River, filed suit in the Supreme Court alleging harm to Missouri towns and 
citizens situated on the Mississippi River, and seeking an injunction against the use of the 
channel for waste disposal purposes.12  The suit relied primarily on a common law theory of 
nuisance, buttressed with a claim that Illinois was also violating riparian principles by diverting 
water out of its natural watershed.13  Missouri was primarily concerned that Illinois’ waste was 
causing typhoid fever deaths among Missouri citizens.  Illinois responded by filing a demurrer 
alleging both lack of jurisdiction under the Constitution’s Article III’s “case or controversy” 
requirement and lack of adequate pleading.14   

In its initial decision (Missouri I), the Court focused primarily on whether it could legitimately 
exercise jurisdiction over the states’ dispute.   The Missouri I Court engaged in a thorough 
review of the history, development, and interpretation of Article III of the U.S. Constitution.  The 
Court determined that because partial relinquishment by the individual states of their sovereign 
powers concerning war and diplomacy was necessary for the establishment of a united and 
federalist nation, the U.S. Supreme Court must necessarily furnish a forum for the resolution of 
disputes between states.15  The Court noted that an alternative method for resolving interstate 
disputes had previously been described in the Articles of Confederation, but Article III of the 
Constitution vested this function in the judiciary.16  The Court’s analysis is consistent with an 
account in the Federalist papers, which noted that while border controversies between the states 
may have been the primary concern of the Framers, they also recognized that the Court would 
hear other forms of interstate disputes.17   

The Court’s Constitutional interpretation notwithstanding, it was still weary of having its 
jurisdiction invoked in circumstances other than when “States are in direct antagonism as 
States.”18  This holding became the first jurisdictional standard for the Supreme Court to hear an 
interstate environmental dispute.  The Missouri II court subsequently confirmed the Missouri I 
jurisdictional requirements of state action and direct antagonism, and added two additional 
requirements.  First, the case must “be of serious magnitude, clearly and fully proved.”19  

                                                            
11 See id. at 208, 212; Missouri, 200 U.S. at 517. 
12 See Missouri, 180 U.S. at 216; Missouri, 200 U.S. at 510. 
13 See Missouri, 180 U.S. at 212; Missouri, 200 U.S. at 526.  The Court ultimately decided the case on the 

merits of the nuisance claim, and did not entertain the riparian diversion allegation as a sufficient basis for the suit.   
14 See Missouri, 180 U.S. at 216-18. 
15 Id. at 241. 
16 The Ninth Article of the Articles of Confederation had provided for a tribunal method of state-state dispute 

resolution, whereby the offended state would petition Congress to assemble the functional equivalent of an 
arbitration panel to hear and decide the controversy.  See Missouri, 180 U.S. at 220-21; see also U.S. CONST. art. III, 
§ 2, cl. 1; Judiciary Act of 1789, Ch. 20, §13, 1 Stat. 73, 80. 

17 THE FEDERALIST NO. 80, at 404 (Alexander Hamilton) (Buccaneer Books, 1992) (“[T]here are many other 
sources, besides interfering claims of boundary, from which bickerings and animosities may spring up among the 
members of the union . . . . Whatever practices may have a tendency to disturb the harmony between the states, are 
proper objects of federal superintendence and control.”). 

18 Missouri v. Illinois, 180 U.S. at 249 (Fuller, C.J., dissenting). 
19 Missouri v. Illinois, 200 U.S. at 521. 
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Second, the case must be susceptible to judicial resolution.20  Harm to any of a state’s traditional 
sovereign interests, such as the property, health, safety, and welfare of its citizens, would provide 
a sufficient basis for suit against another state.21  Additionally, indirect action by a state or direct 
action by a state’s entity or subdivision (e.g., the Chicago Sanitary District) would satisfy the 
state action requirement.22  

With the Court’s jurisdiction established, the Missouri II court addressed the substantive merits 
of Missouri’s nuisance claim.  Ultimately, as in so many environmental disputes, Missouri’s 
claim was undermined by the lack of technical and scientific certainty regarding its allegations.  
Writing for the Court, Justice Holmes first noted the technical complexity of this environmental 
dispute compared to traditional nuisance actions: “There is no pretence that there is a nuisance of 
the simple kind that was known to the older common law.  There is nothing which can be 
detected by the unassisted senses – no visible increase of filth, no new smell.”23  Instead, 
Missouri’s case “depends upon an inference of the unseen.”24  The technical complexity of 
determining causation and harm from a remote source in another state was the key theme of the 
Court’s decision.  This theme has been repeated in federal adjudications of interstate 
environmental disputes over the past century.     

Justice Holmes began by assuming Missouri’s “now-prevailing scientific explanation of typhoid 
fever to be correct.”25 He then detailed the two additional key inferences that Missouri’s case 
relied upon.  First, that incidents of typhoid fever had increased “considerably” since Illinois’s 
discharge and that any such increases could not be explained by other factors.26  Second, “that 
the bacillus of typhoid can and does survive the journey and reach the intake of St. Louis in the 
Mississippi.”27      

Regarding the alleged increase in typhoid fever, Justice Holmes noted that even the “data upon 
which an increase in the deaths from typhoid fever in St. Louis is alleged are disputed.”28  
Missouri’s brief listed the deaths from typhoid fever in St. Louis before and after Illinois’ 
discharges began, but Illinois countered that “the numbers for the later years have been enlarged 
by carrying over cases which in earlier years would have been put into a miscellaneous column 
(intermittent, remittent, typho-malaria, etc., etc.).”29  Further, Illinois claimed that other causes, 
including waste from within Missouri, was to blame for any actual increase in typhoid-related 
deaths.30 

The technical complexity of causation was significantly compounded by uncertainty regarding 
the effects of the long distance (357 miles) from Chicago to St. Louis.31  “The experts differ as to 

                                                            
20 See id. 
21 See Missouri v. Illinois, 180 U.S. at 236-37, 241. 
22 See id. at 237-38, 241.  
23  Missouri v. Illinois, 200 U.S. at 522. 
24 Id. 
25 Id. at 523. 
26 See id. at 522-23. 
27 Id. at 523. 
28 Id. 
29 Id. at 523-24. 
30 See id. at 522-26.  
31 Id. at 523. 
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the time and distance within which a stream would purify itself.  No case of an epidemic caused 
by infection at so remote a source is brought forward, and the cases which are produced are 
controverted.”32  The parties disputed the time for pollutants to travel the distance based on 
experiments with floats as “varying from eight to eighteen and a half days, with forty-eight hours 
more from intake to distribution.”33 Predictably, Missouri’s experts claimed that the typhoid 
bacillus could nonetheless “keep its power for twenty-five days or more,” while Illinois’ experts 
opined that a typhoid bacillus could not survive the time and distance.34   

Ultimately, the Court held that Missouri could not make an adequate proof of causation because 
the scientific evidence presented could not establish Illinois’ discharge of sewage into the 
Chicago River as the sole or primary source of pollution in the Mississippi River.35  Justice 
Holmes’ conclusion relies on two themes repeated throughout the opinion: technical complexity 
regarding novel scientific issues and the complication of potentially harmful conduct by the 
plaintiff state itself (cities in Missouri also discharged waste to waterways).  While the case is 
now a century old, the Court’s struggle with technical complexity and scientific uncertainty 
regarding distant causation with complicating conduct in the affected state is equally applicable 
today.36  

To be fair, affected states and their citizens can overcome these challenges and prevail in 
interstate environmental harm disputes before the Supreme Court.  For example, the Georgia v. 
Tennessee Copper Company and Ducktown Sulphur, Copper & Iron Company (Limited)37 cases 
followed closely on the heels of the Missouri cases with very different results.  The state of 
Georgia, pursuant to direction from the Georgia legislature and Governor, filed suit in the United 
States Supreme Court to enjoin two copper companies located and operated in the state of 
Tennessee from discharging noxious gases that were contaminating property located in 
Georgia.38  Although the state of Georgia did not actually own much of the property that was 
harmed by the gases, the Court nonetheless recognized Georgia’s standing as sovereign to bring 
suit: 

This is a suit by a State for an injury to it in its capacity of quasi-sovereign. In that 
capacity the State has an interest independent of and behind the titles of its 
citizens, in all the earth and air within its domain. It has the last word as to 
whether its mountains shall be stripped of their forests and its inhabitants shall 
breathe pure air. . . . When the States by their union made the forcible abatement 
of outside nuisances impossible to each, they did not thereby agree to submit to 

                                                            
32 Id. at 523. 
33 Id. 
34 Id. 
35 Id. at 526. 
36 For example, the Court’s difficulty in understanding complex scientific issues involving causation and its 

reluctance to address environmental claims was humorously displayed in the recent oral argument before the Court 
in Mass. v. EPA, 127 S. Ct. 1438 (2007).  Justice Scalia referred to the situation in which carbon dioxide “leaves the 
air and goes up into the stratosphere.”  Counsel for petitioners responded: “Respectfully, Your Honor, it is not the 
stratosphere.  It’s the troposphere.”  Justice Scalia: “Troposphere, whatever.  I told you before I’m not a scientist.”  
(Laughter.)  “That’s why I don’t want to have to deal with global warming, to tell you the truth.”  Transcript of Oral 
Argument at 22-23, Mass v. EPA, 127 S. Ct. 1438 (2007) (No. 05-1120). 

37 Georgia v. Tenn. Copper Co., 237 U.S. 474 (1915); Georgia v. Tenn. Copper Co., 206 U.S. 230 (1907). 
38 Georgia v. Tenn. Copper Co., 206 U.S. at 236. 
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whatever might be done. They did not renounce the possibility of making 
reasonable demands on the ground of their still remaining quasi-sovereign 
interests; and the alternative to force is a suit in this court.39 

The fact that the defendants were private entities who were not governmentally affiliated with 
the state of Tennessee did not disqualify the suit, because Georgia had previously petitioned the 
state of Tennessee for relief, and because Georgia’s sovereign character was sufficient to meet 
the jurisdictional requirements of Article III.40  Neither was Georgia defeated on a theory of 
laches, as the court found that Georgia had allowed a reasonable period of time for defendants to 
pursue efforts to reduce the emissions, or, alternatively, to show that their emissions were not the 
source of the harm suffered.41  The Court ultimately granted injunctive relief limiting the 
defendants’ emissions.42    

The Court has also resolved disputes regarding interstate environmental harms other than those 
to transboundary waters.43  One of these disputes, Wisconsin v. Illinois,44 involves the same 
Chicago diversion that was the subject of litigation in Missouri v. Illinois.  After Illinois 
prevailed against Missouri regarding the discharged pollution, Wisconsin, Michigan, New York 
and other Great Lakes states brought another suit in the Supreme Court against Illinois.  These 
complainant states alleged that the Chicago diversion had lowered levels in Lake Michigan, as 
well as Lakes Huron, Erie, and Ontario, by more than six inches, harming navigation and causing 
serious injury to their citizens and property.45  Illinois again denied that the diversion caused any 
actual injury.46 

Recognizing the need for assistance in handling the complex technical issues being raised, the 
Court appointed former Justice and Secretary of State Charles Evan Hughes to serve as special 
master.47  His report found that Chicago’s diversion lowered the levels of Lakes Michigan and 
Huron by six inches and Lakes Erie and Ontario by five inches,48 causing damage “to navigation 
and commercial interests, to structures, to the convenience of summer resorts, to fishing and 
hunting grounds, to public parks and other enterprises, and to riparian property generally.”49  The 

                                                            
39 Id. at 237. 
40 See id. at 236-39. 
41 See id. at 239; see also Georgia v. Tenn. Copper Co. 237 U.S. at 475-76.  
42 See Georgia v. Tenn. Copper Co., 237 U.S. at 477-78. 
43 Most notably, the Supreme Court has allocated shared interstate waters under its doctrine of equitable 

apportionment, which considers the relevant state water use laws and equity concerning the competing states.  See, 
e.g., Wyoming v. Colorado, 259 U.S. 419 (1922); Kansas v. Colorado, 206 U.S. 46 (1907).  See also A. Dan 
Tarlock, The Law of Equitable Apportionment Revisited, Updated and Restated, 56 U. COLO. L. REV. 381 (1985); 
Robert Haskell Abrams, Interstate Water Allocation: A Contemporary Primer for Eastern States, 25 U. ARK. LITTLE 
ROCK L. REV. 155 (2002). 

44 Wisconsin v. Illinois, 449 U.S. 48 (1980); Wisconsin v. Illinois, 388 U.S. 426 (1967); Wisconsin v. Illinois, 
289 U.S. 395 (1933); Wisconsin v. Illinois, 281 U.S. 696 (1930); Wisconsin v. Illinois, 281 U.S. 179 (1930); 
Wisconsin v. Illinois, 278 U.S. 367 (1929). 

45 See Wisconsin v. Illinois, 278 U.S. 367 at 399-400.  
46  See id. at 400.   
47 See id. at 399.  Hughes was originally appointed to the Supreme Court in 1910, but left the Court in 1916 to 

make a run for President. From 1921 to 1925, Hughes served as Secretary of State under President Warren G. 
Harding. 

48  See id. at 407. 
49  Id. at 408. 
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Court adopted the special master’s report, concluding that the reduced lake levels caused the 
complainant states and their citizens and property owners “great losses.”50  While generally 
supporting the claims of the complainant states, the Court recognized the public health 
implications and economic costs that would come with immediately halting the entire Chicago 
diversion.51  The Court thus referred the matter back to the special master for determination of 
the proper relief.52  The special master’s report recommended a phased reduction in the Chicago 
diversion, allowing the city time to build adequate sewage treatment.  The Court again adopted 
the special master’s recommendations to ultimately limit the size of the diversion.53 

The above cases demonstrate the two major challenges for the Court in adjudicating interstate 
environmental harm disputes.  The first is the legal challenge of balancing competing interests of 
state sovereignty.  Source states argue a sovereign right to regulate (or not regulate) polluting or 
other environmentally harmful activities within their borders as they see fit.  Affected states 
argue a sovereign right to be free of unwanted and harmful pollution or other negative 
environmental impacts from another state.  The Court’s numerous statements recognizing 
conflicting state sovereignty interests nonetheless leave uncertainty in how to reconcile these in 
practice.54   

The Court first set forth the tension of competing interests in state sovereignty in the context of 
interstate environmental harm disputes in Kansas v. Colorado,55 which involved competing 
claims to use of a shared water resource: 

One cardinal rule, underlying all the relations of the States to each other, is that of 
equality of right.  Each State stands on the same level with all the rest.  It can 
impose its own legislation on no one of the others, and is bound to yield its own 
views to none.  Yet, whenever . . . the action of one State reaches through the 
agency of natural laws into the territory of another State, the question of the 
extent and the limitations of the rights of the two States becomes a matter of 
justiciable dispute between them, and this court is called upon to settle that 
dispute in such a way as will recognize the equal rights of both and at the same 
time establish justice between them.  In other words, through these successive 
disputes and decisions this court is practically building up what may not 
improperly be called interstate common law.56 

                                                            
50  Id. at 409. 
51  See id. at 420 – 21. 
52  See id. at 421. 
53 See Wisconsin v. Illinois, 281 U.S. 179, 198, 201 (1930); see also Wisconsin v. Illinois, 281 U.S. 696, 697 

(1930).  Subsequent litigation in the Supreme Court continued over several decades regarding Illinois’s compliance 
with the diversion reduction schedule and the amount of water allowed for domestic pumping, with the ultimate 
result being that the total allowable diversion was increased to 3200 cubic feet per second, the level at which it is 
now capped.  See Wisconsin v. Illinois, 449 U.S. 48 (1980); Wisconsin v. Illinois, 388 U.S. 426, 427 (1967); 
Wisconsin v. Illinois, 289 U.S. 395 (1933). 

54 See Merrill, supra note 2, at 944-46 (describing the Court’s principles in these disputes as elusive).  
55 206 U.S. 46 (1907). 
56 Id. at 97 - 98.  



7 
 

A few cases and decades later, Justice Holmes was not able to offer any clearer statement 
regarding the competing interests of state sovereignty in New Jersey v. New York,57 another 
decision involving competing claims to use of a shared water resource: 

New York has the physical power to cut off all the water within its jurisdiction.  
But clearly the exercise of such a power to the destruction of the interest of lower 
States could not be tolerated.  And on the other hand equally little could New 
Jersey be permitted to require New York to give up its power altogether in order 
that the river might come down to it undiminished.  Both States have real and 
substantial interests in the River that must be reconciled as best they may be.58 

The law in this area is no clearer now than at the time of these cases.  This is due to the second 
major challenge for the Court in adjudicating interstate environmental harm disputes.  These 
cases are highly fact specific, and often hinge on competing arguments over technical and 
scientific uncertainty.  Perhaps for this reason, the Court has been extremely reluctant to hear 
interstate environmental disputes59 and has relied on federal statutory preemption to avoid 
making substantive decisions on competing state sovereignty interests.60  

The Court has made clear its lack of interest and competence in deciding interstate 
environmental disputes.  Writing for the majority in Ohio v. Wyandotte Chemicals Corp.,61 
which declined to exercise the Court’s jurisdiction over Ohio’s transboundary pollution claims, 
Justice Harlan stated that “[h]istory reveals that the course of this Court’s prior efforts to settle 
disputes regarding interstate air and water pollution has been anything but smooth.”62  Justice 
Harlan further noted that Justice Holmes in Missouri v. Illinois was “at pains to underscore the 
great difficulty that the Court faced in attempting to pronounce a suitable general rule of law to 
govern such controversies.”63  Justice Harlan also recognized that the legal challenge of interstate 
environmental cases is complicated and perhaps eclipsed by the technical and scientific 
challenges:   

The nature of the case Ohio brings here is equally disconcerting.  It can fairly be 
said that what is in dispute is not so much the law as the facts.  And the 
factfinding process we are asked to undertake is, to say the least, formidable. . . . 
Indeed, Ohio is raising factual questions that are essentially ones of first 
impression to the scientists.  The notion that appellate judges, even with the 
assistance of a most competent Special Master, might appropriately undertake at 
this time to unravel these complexities is, to say the least, unrealistic.  Nor would 
it suffice to impose on Ohio an unusually high standard of proof.  That might 

                                                            
57 283 U.S. 336 (1931).  
58 Id. at 342 - 43.  
59 See Illinois v. City of Milwaukee, Wisconsin 406 U.S. 91 (1972); Ohio v. Wyandotte Chems. Corp., 401 U.S. 

493 (1971).  
60 See City of Milwaukee v. Illinois, 451 U.S. 304, 317 (1981) (“Congress has not left the formulation of 

appropriate federal standards to the courts through application of often vague and indeterminate nuisance concepts 
and maxims of equity jurisprudence, but rather has occupied the field through the establishment of a comprehensive 
regulatory program supervised by an expert administrative agency.”). 

61 401 U.S. 493 (1971). 
62 Id. at 501. 
63 Id. 
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serve to mitigate our personal difficulties in seeking a just result that comports 
with sound judicial administration, but would not lessen the complexity of the 
task of preparing responsibly to exercise our judgment, or the serious drain on the 
resources of this Court it would entail.64     

Given the technical and scientific questions inherent in an interstate environmental dispute, 
Justice Harlan made clear that the Supreme Court should not be in the business of deciding such 
cases.  He recognized that “this Court has found even the simplest sort of interstate pollution 
case an extremely awkward vehicle to manage.”65 Resolving interstate environmental disputes 
requires a range of skills, including “factfinding, conciliation, detailed coordination with – and 
perhaps not infrequent deference to – other adjudicatory bodies, and close supervision of the 
technical performance of local industries.”66  Justice Harlan readily admitted that the Supreme 
Court has “no claim to such expertise or reason to believe that, were we to adjudicate this case, 
and others like it, we would not have to reduce drastically our attention to those controversies for 
which this Court is a proper and necessary forum.”67  

The Supreme Court was envisioned by the Framers as the forum for resolving interstate disputes.  
Yet Justice Harlan’s opinion makes clear that the Court does not want the job, especially when 
technical and scientific uncertainty dominates these disputes. Justice Scalia’s comments at the 
recent Massachusetts v. EPA oral argument demonstrate that this view continues today.68  The 
Court has instead encouraged legislative solutions and interstate bargaining to avoid the need for 
adjudication of interstate environmental disputes.69  As discussed further in this Part, citizens 
affected by interstate environmental harms have taken the Court’s not-so-subtle hints and looked 
to other branches of the federal government and interstate compacts and agreements to address 
these problems.  However, both federal legislation and regulation and regional interstate 
compacts and agreements have provided little relief.  Instead, as discussed in Part III, if states 
would address the technical and scientific questions raised in interstate environmental disputes in 
a publicly accountable forum, the Court would be better able, and perhaps more willing, to use 
its legal expertise to decide these cases.   

 

                                                            
64 Id. at 503-04. 
65 Id. at 504. 
66 Id. at 505. 
67 Id. 
68 See supra, note 103.  
69 See id. at 502-03.  See also New York v. New Jersey, 256 U.S. 296, 313 (1921) (“We cannot withhold the 

suggestion, inspired by the consideration of this case, that the grave problem of sewage disposal presented by the 
large and growing populations living on the shores of New York Bay is one more likely to be wisely solved by co-
operative study and by conference and mutual concession on the part of representatives of the states so vitally 
interested in it than by proceedings in any court however constituted.”). 


