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MOTION FOR LEAVE TO FILE AMICUS 
CURIAE BRIEF OF PROFESSORS OF 
LAW TEACHING IN THE PROPERTY 
LAW AND WATER RIGHTS FIELDS 

 Amici, full-time professors Robert Abrams, Zygmunt 
Plater, and Noah Hall, file this motion pursuant to 
Rule 37 seeking leave to file a brief amicus curiae in 
the above-captioned case. 

 1. The Amicus Brief filed with the Court on 
Thursday, August 30, 2012, as described below, was 
filed without consent of both parties and is hereby 
withdrawn pending the outcome of this motion for 
leave to file the brief in question.  

 2. The amici filed their brief in this case by 
third-party carrier and filing it electronically with the 
Court on Thursday, August 30, 2012. The electronic 
certificate of service sent by counsel erroneously 
stated that the brief was being filed with the consent 
of the parties. The undersigned counsel was under 
the misimpression that the parties had granted 
blanket consents to the filing of amicus briefs, but 
that is not in fact the case. While the United States 
has granted its blanket consent to the filing of amicus 
briefs, the petitioner has not granted a blanket con-
sent and has declined to grant its consent to the filing 
of this brief. 

 3. Amici are professors of water law and prop-
erty law who bring substantial expertise and experi-
ence related to the issues of state water law that are 
implicated by this important case. Amici believe that 
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their brief, which addresses in detail issues not ad-
dressed either by the United States or any other 
amicus party, will be of considerable help to the Court 
in resolving this case. 

 WHEREFORE, the amici request that the Court 
grant this motion. 

Respectfully submitted,  

ROBERT H. ABRAMS* 
FLORIDA A & M UNIVERSITY 
 COLLEGE OF LAW 
201 N. Beggs Avenue 
Orlando, FL 32801 
(407) 254-4001 
robert.abrams@famu.edu 

*Counsel of Record 
Counsel for Amici Curiae 
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INTEREST OF AMICI CURIAE1 

 Amici are full-time law professors who teach and 
write about water law, environmental law and/or 
property law. A complete list of the individual amici is 
attached as Appendix A. Amici submit this brief to 
explain the broader context of Arkansas water law 
that gives definition to the state-law property inter-
ests claimed to have been taken without compensation 
by the Respondent. Amici hope that this brief will aid 
the Court by providing an accurate assessment of 
Arkansas water law as it defines the property rights 
that underlie this case. 

---------------------------------  --------------------------------- 
 

SUMMARY OF ARGUMENT 

 In cases asserting a taking of property without 
just compensation, the property right claimed to be 
taken is generally defined by state law. In this case, 
the property interest allegedly taken is an interest in 
land (and timber) the nature and scope of which are 
defined by Arkansas law governing ownership of 
riparian lands. Understanding the nature and con-
tent of the claimed state law property interest is a 
foundational element in the taking of property analy-
sis. In the case at bar, for there to be a taking of 

 
 1 The Petitioner has not consented to the filing of this brief. 
No counsel for any party authored this brief in whole or in part, 
and no person or entity, other than amici and their counsel, 
made a monetary contribution to the preparation or submission 
of this brief. 
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property, Petitioner must be able to justifiably claim 
that the government action has intruded upon a pro-
tected property entitlement under state law. Neither 
of the courts below considered the nature and scope of 
Petitioner’s claimed property interest as established 
by Arkansas law. Thus, if the takings issue cannot 
be resolved in favor of Respondent on independent 
takings law grounds such as those framed in the 
opinion below, the decision must include consideration 
of Arkansas state law to determine if the Petitioner 
can justifiably claim an interference with a vested 
entitlement. In addition, even if the qualified nature 
of Petitioner’s property interests does not bar the 
claim at the threshold, the nature and scope of Peti-
tioner’s property interest are relevant to the potential 
issue in this case of whether and to what degree there 
may have been an interference with Petitioner’s rea-
sonable investment-backed expectations. This brief 
addresses only the content of Arkansas state law as it 
gives definition to Petitioner’s claimed property right. 

 The doctrines and precedents that comprise 
Arkansas’ state law potentially applicable to this case 
make clear that the Arkansas Supreme Court, in 
evaluating Petitioner’s claimed state law property 
entitlement, would apply reasonable use riparianism. 
Under that doctrine as articulated by the Arkansas 
Supreme Court, the rights of all riparians are cor-
relative, and an Arkansas court is thus required to 
consider the larger context of the stream and the pub-
lic interest in discerning the extent of each owner’s 
interest. 
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 Arkansas common law on the subject throughout 
the 20th century and to the present takes a pragmatic 
view of the determination of what is reasonable and 
considers a variety of factors in deciding cases of 
claimed interference with riparian rights, including 
cases involving claimed interference with flow that 
affects water levels. To perform that analysis Arkan-
sas courts use a multi-factor balancing test. Applying 
such a test is heavily fact-dependent and is particu-
larly challenging because Arkansas law does not 
assign weights to the factors in the test nor do the 
cases on point explicitly invoke and link the impor-
tant facts to the test factors. Even so, Arkansas law 
provides several points of clarity relevant to the case 
at bar. First, downstream inundation injuries may be 
found unreasonable, but are not per se unreasonable 
intrusions on the interest of the downstream ripari-
an. Second, seasonal interference with a co-riparian’s 
enjoyment of an important aspect of riparian proprie-
torship is not, standing alone, an unreasonable 
interference with riparian rights. Third, considering 
the factors applied to determine when a riparian use 
is unreasonable, the flood prevention benefits for the 
broader community created by Respondent’s decisions 
to temporarily change the operating parameters of the 
Clearwater Dam would be considered by an Arkansas 
court as a factor (among others) to be weighed against 
the adverse impacts allegedly inflicted on Petitioner’s 
property. 

 Under Arkansas precedents, an Arkansas court 
would conclude that Petitioner does not have an 
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unqualified legal right to be free of interference by a 
co-riparian in its enjoyment of riparian rights. Rather 
the protected property expectations of all riparians 
are twice limited; the degree of interference must 
exceed mere annoyance or inconvenience, and even if 
that threshold is crossed, interference may be justi-
fied under the multi-factor balancing test of Harris v. 
Brooks, 225 Ark. 436, 283 S.W.2d 129 (1955). The fac-
tors listed as bearing on the determination of whether 
a challenged use is reasonable include (1) the nature 
of the use, (2) its extent, duration, necessity, and 
application, (3) the nature and size of the stream, (4) 
the several uses to which the stream is put, (5) the 
extent of the injury to one proprietor and the benefit 
to the other, and (6) all other facts which may bear 
upon the reasonableness of the use. 

 Arkansas precedents since Harris do not include 
any cases on all fours with the case at bar, as there is 
no case in which there are both substantial interfer-
ence with the expectations of the adversely affected 
riparian as well as significant and broad benefits 
being generated by the riparian alleged to be causing 
the interference. The available precedents have relied 
heavily on the weighing of comparative benefits fac-
tor in assessing reasonableness. In the cases to date, 
that factor has been so one-sided that the post-Harris 
cases were easy to decide with little discussion that 
went beyond the comparative values at stake. The 
extent, duration, and necessity factor, referring to the 
need for the party causing the interference to act, and 
the particular form of action taken, also has been at 
work in the cases. 
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 Without more comprehensive guidance from the 
precedents, the analysis in the present case should 
stress those same two factors, the balance of benefits 
and harms, and the necessity of the action taken. 
That analysis also would consider the use itself – 
federally financed flood control that is by design 
intended to provide broad benefits to property owners 
and others. Using those factors, the actions of the 
United States Army Corps of Engineers (“Corps”), 
though they may have caused a substantial interfer-
ence with Petitioner’s flood plain lands, would not be 
unreasonable. Respondent’s actions were calculated to 
produce a set of public safety and other economically 
valuable benefits to the agricultural community and 
others that in total almost certainly far outweigh the 
loss suffered by Petitioner. The harm was not in-
tentional; Respondent initially was unaware of the 
potential damage to Petitioner posed by its revised 
operating plan. Perhaps most tellingly under the 
Harris factors, Respondent was in a position where 
operating the dam, whether pursuant to the old plan 
or the changed plan, was “necessary.” The change to 
the revised operating plan was an effort to achieve 
maximum beneficial use for all co-riparians. Under 
the Harris factors, it is difficult to conclude the Corps’ 
behavior is an unreasonable riparian use, or, correla-
tively, that Petitioner could justifiably expect it would 
not be subject to such interference. 

 Looking at the problem in a different light, begin-
ning from the Harris factors concerning the nature of 
the riparian environment, it is difficult to credit as a 
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justified expectation that land in a flood plain of a 
flood-prone river will remain sufficiently free of inun-
dation to guarantee its maintenance as a source of 
hardwood timber production. For a period of years 
the actions of the Corps benefitted Petitioner, but 
there is no valid expectation that the Corps’ operating 
plan was immutable. If anything, the law of reasona-
ble use riparianism suggests that all riparians are at 
risk that the mix of uses will change to their detri-
ment. A riparian’s expectation of continued benefits is 
enjoyed subject to the possibility that the evolving 
and changing mix of reasonable uses made of the 
shared water resource may substantially alter their 
riparian enjoyment and use. 

---------------------------------  --------------------------------- 
 

ARGUMENT 

 This brief addresses solely issues of Arkansas 
state property law that form a backdrop upon which 
the Fifth Amendment takings claim must rest. Peti-
tioner Arkansas Game and Fish Commission’s 
(“AGFC”) property interests in this case arise pursu-
ant to Arkansas state law. Petitioner must therefore 
be able to demonstrate that the conduct of Respon-
dent in this case would interfere with a vested en-
titlement supported by Arkansas property law. See, 
e.g., Phillips v. Wash. Legal Found., 524 U.S. 156 
(1998) (applying state law to define the nature and 
extent of property interests for the purposes of tak-
ings of property claims). 
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 No inquiry into the state law property interest of 
Petitioner has been undertaken. The Court of Claims 
appears to have assumed that Respondent’s conduct 
interfered with Petitioner’s vested property interests 
without a review of Arkansas law. Similarly, the Fed-
eral Circuit reversed without making that inquiry. 
Neither opinion discusses the content of Arkansas 
property law as it relates to the riparian property of 
Petitioner, and neither opinion cites even a single Ar-
kansas case on the subject. Even the Petitioner cites 
no state law authorities whatsoever. See Petitioner’s 
Brief on the Merits at *iv-viii, Arkansas Game and 
Fish Comm’n v. United States, No. 11-597 (U.S. June 
27, 2012). 

 In contrast, this brief makes no inquiry into and 
takes no position on the issues of takings law, such as 
the argument that the temporary nature of the inun-
dation cannot amount to a taking of property. Assum-
ing, arguendo that this Court does not rule on this 
case in a manner that pretermits resolution of the 
nature of Petitioner’s state law property interests, the 
remainder of this brief will describe the nature of 
Arkansas state law as it defines those rights. 
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I. ARKANSAS FOLLOWS THE DOCTRINE OF 
REASONABLE USE RIPARIANISM USING 
A MULTI-FACTOR BALANCING TEST TO 
MEASURE WHEN A LEGITIMATE RIPAR-
IAN USE UNREASONABLY INTERFERES 
WITH THE RIGHTS OF CO-RIPARIANS 

 Arkansas has a long history of applying a prag-
matic version of the doctrine of reasonable use 
riparianism as its water law. For example, almost a 
full century ago in the case of Barboro v. Boyle, 178 
S.W. 378 (Ark. 1915), the Arkansas Supreme Court 
envisioned the possibility that future competition for 
the use of water would require adaptation of its water 
law to recognize and facilitate the state’s interest in 
supporting changed patterns of water use, such as 
increased irrigation, more dense settlement, or recre-
ation. Id. at 380. See, e.g., Harris v. Brooks, 283 S.W.2d 
129 (Ark. 1955) (addressing irrigation in competition 
with recreational boating); Jones v. Oz-Ark-Val Poultry 
Co., 306 S.W.2d 111 (Ark. 1957) (extending reasonable 
use test to groundwater); Scott v. Slaughter, 373 
S.W.2d 577 (Ark. 1963) (balancing water-based com-
mercial hunting and fishing use). 

 The leading statement of Arkansas’ reasonable 
use riparianism appears in the case of Harris v. 
Brooks, 283 S.W.2d 129 (Ark. 1955). In that case the 
court reviewed a dispute between two riparians on a 
small lake, one making an irrigation use and the 
other a commercial recreational fishing and boating 
use. The court stated a series of rules of decision that 
governed types of water use conflict and placed the 
irrigation-recreation conflict posed in Harris into a 
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category of cases in which state law provided no 
preference of use,2 as follows: 

When one lawful use of water interferes with 
or detracts from another lawful use, then a 
question arises as to whether, under all the 
facts and circumstances of that particular 
case, the interfering use shall be declared 
unreasonable and as such enjoined, or wheth-
er a reasonable and equitable adjustment 
should be made, having due regard to the 
reasonable rights of each. 

Id. at 134. Further, with such competing riparian 
uses in the setting of Harris, the court added a foot-
note as follows: 

56 Am.Jur. page 783 it is stated: ‘In deter-
mining whether an artificial use of the water 
of a stream is reasonable or not, it is neces-
sary to consider [1] what the use is for, [2] its 
extent, duration, necessity, and application, 
[3] the nature and size of the stream, and [4] 
the several uses to which it is put, [5] the 
extent of the injury to one proprietor and the 
benefit to the other, and [6] all other facts 
which may bear upon the reasonableness of 
the use.’ 

 
 2 An example of a preference in law is the preference for 
domestic use of water which, under Arkansas law set out in an 
omitted passage from Harris, is not subject to being balanced 
against less preferred uses. See Harris v. Brooks, 283 S.W.2d at 
134, n. 4. 
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Id. (Internal numbering supplied.) Subsequent Arkan-
sas cases have uniformly adopted the Harris state-
ment of Arkansas law and the factors listed in the 
quoted footnote as controlling and thereafter applied 
the test in reaching a decision. See, e.g., Crum v. 
Craig, 2010 Ark. App. 531, ___ S.W.3d ___, 2010 WL 
2517610 at *10-*11 (2010); Nilsson v. Latimer, 664 
S.W.2d 447, 450 (Ark. 1984); Scott v. Slaughter, 373 
S.W.2d 577, 579 (Ark. 1963). Also, cf., J. W. Looney, 
An Update on Arkansas Water Law: Is the Riparian 
Rights Doctrine Dead? 43 ARK. L. REV. 573, 576 (1990) 
(accepting Harris as the governing law and noting the 
increased use of regulatory allocation of surface water 
to ensure efficiency in allocating use of short water 
supplies).3 

 
 3 There is a variant line of cases that conflates the princi-
ples of riparianism in dealing with “floodwater” in a watercourse 
with the doctrines and principles applicable to diffuse surface 
water drainage, which involves the actions a landowner may 
take to repel water that is not yet part of a watercourse. See 
generally, J. W. Looney, Diffused Surface Water in Arkansas: Is It 
Time For A New Rule, 18 U. ARK. LITTLE ROCK L. REV. 393, 410-
412 (1996). As to diffuse surface water drainage cases, Arkansas 
follows the “modified common enemy doctrine” which allows an 
upper owner freedom to defend his parcel from the water so long 
as the owner taking the action does so “in good faith” and “with 
no purpose of abridging or interfering with any of their neigh-
bor’s rights.” Little Rock & Fort Smith Ry. Co. v. Chapman, 39 
Ark. 463, 480 (1882). Under the Chapman rule, Petitioner could 
claim to protected entitlement to be free of damage to its 
property from floodwater so long as the Respondent acted in 
good faith and without the purpose of injuring Petitioner. 
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 The Harris test of when a riparian use that 
causes interference with uses of a co-riparian crosses 
the line between reasonable and unreasonable is very 
open-ended. The Harris court acknowledged the open-
ended character of the test itself when it commented, 
“It is obvious that there are no definite guide posts 
provided and that necessarily much must be left to 
judgment and discretion.” Harris, 283 S.W.2d at 135. 
The catch-all language at the end of the footnote 
referencing Am. Jur. which includes the phrase, “all 
other facts which may bear on the reasonableness 
of the use,” opens the door to an exceedingly broad 
inquiry. In Harris, the Arkansas Supreme Court 
supplied a degree of guidance regarding how the de-
termination is to be made with its reliance on Re-
statement (First) of the Law, Torts, §852(c) (1939). 
The court states: 

The breadth and boundaries of this area of 
discretion are well stated in Restatement 
[First] of the Law, Torts, §852c in these 
words: ‘The determination in a particular 
case of the unreasonableness of a particular 
use is not and should not be an unreasoned, 
intuitive conclusion on the part of the court 
or jury. It is rather an evaluating of the con-
flicting interests of each of the contestants 
before the court in accordance with the stan-
dards of society, and a weighing of those, 
one against the other. The law accords equal 
protection to the interests of all the riparian 
proprietors in the use of water, and seeks 
to promote the greatest beneficial use of the 
water, and seeks to promote the greatest 
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beneficial use by each with a minimum of 
harm to others. But when one riparian pro-
prietor’s use of the water harmfully invades 
another’s interest in its use, there is an in-
compatibility of interest between the two 
parties to a greater or lesser extent depend-
ing on the extent of the invasion, and there is 
immediately a question whether such a use 
is legally permissible. It is axiomatic in the 
law that individuals in society must put up 
with a reasonable amount of annoyance and 
inconvenience resulting from the otherwise 
lawful activities of their neighbors in the use 
of their land. Hence it is only when one ripar-
ian proprietor’s use of the water is unreason-
able that another who is harmed by it can 
complain, even though the harm is intention-
al. Substantial intentional harm to another 
cannot be justified as reasonable unless the 
legal merit or utility of the activity which 
produces it outweighs the legal seriousness 
or gravity of the harm.’ 

Id. (Emphasis added.) Using the Restatement passage 
as an initial frame to apply Arkansas law to the facts 
of this case is helpful, but may not be sufficient to 
end the inquiry. The actions of the Corps in this case, 
if they are sufficiently proven to have caused the 
increased inundation which in turn destroyed the 
hardwoods as claimed by Petitioner, exceed mere an-
noyance or inconvenience. Equally, however, Arkan-
sas law requires that even if Respondent’s actions are 
properly characterized as intentional, and the impact 
is substantial, those actions may still be considered 
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legally reasonable based on the “legal merit or utility.” 
Id. at 135. 

 Both legal merit and utility are demonstrably 
present here. Legally, Respondent is charged by Con-
gress with mitigating potential flood effects in the 
Black River basin from the Missouri dam site to 
distant downstream points in Arkansas.4 In that role, 
the Corps’ adoption of a series of operational devia-
tions unfolds as a good faith choice about how best to 
distribute potential flood waters in time and space. 
Its operations are planned so as to benefit the entire 
spectrum of downstream co-riparians by limiting harm 
to life and property and maximizing beneficial use of 
the water and the riparian corridor.5 

 What that initial inquiry does not reveal is 
whether the operational choices made by the Corps 
can be found to unreasonably interfere with the justi-
fiable expectations of a downstream riparian owning 
lands in the Black River flood plain. The teaching of 
Harris, a case set on a small lake posing conflict 
between irrigation use and boating use that was the 

 
 4 The authorization of the Clearwater Dam and its intent to 
reduce flooding of agricultural lands were noted by the Court of 
Claims. See Arkansas Game & Fish Comm’n v. United States, 87 
Fed. Cl. 594, 602 (Ct. Cl. 2009). 
 5 Under the Corps’ Water Control Manual, consideration is 
given to “flood potential, lake and watershed conditions, possible 
alternative measures, benefits to be expected, and probable 
effects on other authorized and useful purposes.” Arkansas Game 
& Fish Comm’n v. United States, 637 F.3d 1366, 1368 (Fed. Cir. 
2011). 
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mainstay of a small hunting and sport fishing busi-
ness, is that the reasonableness of Respondent’s 
actions should be judged with reference to the six 
factors made pivotal by Arkansas law. What Harris 
does not do, is offer very much to illuminate how the 
factors would be weighted on a larger watercourse 
where an alleged unreasonable activity has multiple 
impacts, rather than presenting a stark choice be-
tween incompatible uses. A review of Arkansas case 
law follows to identify the relative importance of the 
factors in determining what Arkansas courts would 
deem reasonable. It suggests that Petitioner has not 
met the burden of demonstrating that what the Corps 
has done is unreasonable under the circumstances 
and has not identified a vested property interest that 
would support its takings claim.6 
  

 
 6 If the Court were to reverse the ruling of the Federal 
Circuit and refuse to accept the argument presented herein that 
background principles of Arkansas property law should bar this 
claim, the content of Arkansas law discussed in this brief remains 
relevant to the case. The qualified nature of Petitioner’s legal 
rights as a riparian land owner under Arkansas law and the 
inherent risks associated with property ownership in a flood-
plain would be, at a minimum, highly relevant in determining 
“the extent to which [the actions of Respondent] interfere[d] 
with distinct investment-backed expectations.” Lingle v. Chevron 
USA, 544 U.S. 528 (2005), quoting Penn Central Trans. Co. v. 
City of New York, 438 U.S. 104, 124 (1978). Cf., Lucas v. South 
Carolina Coastal Council, 505 U.S. 1003, 1035 (Kennedy, J., con-
curring in the judgment) (“Coastal property may present such 
unique concerns for a fragile land system that the State can go 
further in regulating its development and use than the common 
law of nuisance might otherwise permit.”). 
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II. ARKANSAS PRECEDENTS DEEM “REA-
SONABLE” A RANGE OF RIPARIAN AC-
TIVITIES THAT CAUSE INTERFERENCE 
WITH USES OF RIPARIAN PARCELS 
MADE BY CO-RIPARIANS. 

 Although the Arkansas Supreme Court in fashion-
ing its doctrine of reasonable use riparianism looked 
to cases and authorities beyond its borders, the court 
made it clear that the development of Arkansas’ 
doctrine on the subject would be a function of Arkan-
sas jurisprudence and not dictated by outside trends. 
In making that point, the Harris court stated, “In 
embracing the reasonable use theory we caution, 
however, that we are not necessarily adopting all the 
interpretations given it by the decisions of other 
states, and that our own interpretation will be devel-
oped in the future as occasions arise.” Id. at 134. For 
that reason a federal court seeking precedents to 
guide its application of that doctrine should consider 
and rely upon Arkansas precedents to the fullest 
extent feasible. 

 
A. Under Arkansas law of reasonable use 

riparianism, actions that affect flow may 
be held to be reasonable and not in-
fringe on the rights of the lower ripar-
ian, including actions that regularly 
increase inundation of downstream 
parcels. 

 Contemporary water law is, in the main, most 
concerned with effectively managing increasingly 
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strained sources of supply and is less often concerned 
with cases precipitated by the presence of too much 
water. However, reasonable use riparianism histori-
cally has protected against claims based on excessive 
releases of water. To cite but a single famous example, 
in Mason v. Hoyle, 14 A. 786 (Conn. 1888), a change 
in dam operations by an upper mill seat proprietor 
that caused periods of substantially increased flow 
was held unreasonable because it harmed lower 
millers by letting down the water in a torrent that 
over-topped their comparatively low dams and pre-
vented them from beneficially using the water of the 
stream. Thus, despite the caveat that Arkansas cases 
should be the ones of primary interest, it remains 
important to recognize that the law of reasonable use 
riparianism has always been willing to entertain 
claims based on downstream effects caused by super-
fluity of water. 

 Somewhat surprisingly, in addition to the case 
sub judice, Arkansas has a very recent reasonable use 
riparianism case presenting a claim by a riparian 
challenging the actions of co-riparians and others 
that caused a rise in the water level to the detriment 
of the complaining riparian. That case, South Flag 
Lake, Inc. v. Gordon, 307 S.W.3d 601 (Ark. Ct. App. 
2009), presented a complex set of facts and legal posi-
tions. The central factual claim of plaintiff Gordon 
was that defendants’ addition of water to the lake in-
terfered substantially with his riparian parcel, reduc-
ing its fast land extent by roughly two-thirds, to a dry 
land total of 50 acres, impairing the use of a hunting 
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house blind, and preventing efforts at re-vegetation of 
periodically inundated areas. South Flag Lake, 307 
S.W.2d at 603-04. The defendant-appellees had en-
gaged in pumping water into the lake in order to 
maintain the lake as an adequate reservoir for irriga-
tion of more than 3,400 acres. Id. 

 On South Flag Lake’s appeal, the plaintiff-
appellant made efforts to avoid the application of 
reasonable use riparianism, which the trial court had 
employed to find no violation of property rights. Thus, 
as a threshold ruling, the Arkansas Court of Appeals 
first ruled that placing pumped water into the lake 
did not take the case out of the ambit of Harris v. 
Brooks. Id. at 605.7 Second, the Arkansas Court of 
Appeals rejected a claim that downstream inundation 
cases ought to be treated more like a trespass case 
rather than a reasonable use riparianism case. Id. 
Finding that inundation caused by water uses of a co-
riparian were subject to Harris, the appeals court in 
South Flag Lake turned to application of the factors 
that determine the reasonableness of correlative uses 
of the water course and its waters. Id. The fact finding 
below had credited testimony of engineers and 
state conservation officials that the irrigation econo-
my of defendant-appellees would be severely affected 

 
 7 The court also set aside plaintiff ’s objections to applying 
the Arkansas doctrine of reasonable use based on the type of 
water being added to the lake in reliance on Jones v. Oz-Ark-Val 
Poultry Co., 306 S.W.2d 111 (Ark. 1957) (holding that there was 
no good reason not to apply Harris to subterranean or pumped 
waters). 
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without the artificial recharge of Flag Lake and that 
the cost of deep wells as an alternative to pumping 
surface water from below the lake outlet back up into 
Flag Lake would cost many hundreds of thousands of 
dollars. Id. at 603, 606. Those impacts were compared 
to the trial testimony admission of the plaintiff that 
he had suffered no economic loss, and the denial of 
injunctive relief was affirmed on that basis (using 
Harris factor 5, comparing the benefits to the respec-
tive parties). Id. at 605-08. While the other Harris 
factors were not recited or explicitly analyzed, the 
credit given to the expert testimony about the cost of 
alternative methods of protecting the irrigation econo-
my of appellees implicates Harris factor 2, the “neces-
sity” of the use as a consideration in the decision. 

 Even though the facts on the balance of impacts 
to the co-riparians make South Flag Lake a very one-
sided and easy case to decide, three points of present 
importance arise from the court’s analysis. First, im-
portantly for Petitioner and consistent with the broad 
contours of reasonable use riparianism, downstream 
inundation may be the basis for stating a claim that 
the upstream riparian use is unreasonable. Second, 
importantly for Respondent, upstream riparian uses 
that result in downstream inundation are not per se 
unreasonable. Third, the usual methodology for ascer-
taining reasonableness of a riparian use is applied. 
Accordingly, the actions of the South Flag Lake 
co-riparians which caused the inundation of the 
complaining riparian’s parcel were held to be reason-
able under the circumstances. Id. 
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B. Under Arkansas law of reasonable use 
riparianism, activities that substan-
tially affect stream flow during a de-
fined period of time may be held to 
be reasonable and not infringe on the 
rights of the co-riparian. 

 The facts of the AGFC case at bar involve a 
multi-year seasonal alteration of the flow of a water-
course that is alleged to be an unreasonable riparian 
use due to interference with the complaining ripari-
an’s ability to use its riparian land, in this case 
growing hardwoods on a portion of the Commission’s 
lands lying in the Black River flood plain. In Nilsson 
v. Latimer, 664 S.W.2d 447 (Ark. 1984), an irrigation 
use-fishing use dispute between co-riparians located 
on opposite banks of a stream, the Arkansas Supreme 
Court faced a somewhat analogous pattern of seasonal 
interference with the use of the riparian parcel. 

 The events of Nilsson arose in the summer of a 
drought year when defendant-appellees pumped irri-
gation water from the stream to which both parties 
were held to be riparian. Nilsson, 664 S.W.2d at 448, 
450. The irrigation use benefitted more than 1,000 
acres of land, but the withdrawal of the irrigation 
water emptied several deep pools that plaintiff-
appellant used for fishing. Id. at 450-1. The Chancel-
lor below denied an injunction to plaintiff-appellant 
Nilsson after declining to find the offending use 
unreasonable. Id. at 450. In its review of the lower 
court’s ruling the Arkansas Supreme Court immedi-
ately turned to Harris v. Brooks, including a portion 
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of the Restatement (First) of Tort §852(c) quotation 
stating the rule of law to be applied. Id. The Arkansas 
Supreme Court found Nilsson’s injury insufficient to 
render the action of Latimer unreasonable: 

We stated in Harris that recreational and 
commercial uses were of equal status, and 
we affirm that view. However, we cannot 
clearly determine from the record that the 
deprivation suffered by Nilsson was more 
than negligible, and it is impossible to say 
that it went beyond the “reasonable amount 
of inconvenience and annoyance” which may 
be imposed upon one riparian owner by 
another when riparian rights compete. It 
should be noted that claims of lower riparian 
owners are not involved here. 

Id. The decision of the majority provoked a dissent by 
Justice Hickman, who argued that there was an 
equality of right to the scarce water among co-
riparians and that appellees had no ownership inter-
est in the water, “although they acted as if they did.” 
Id. at 451. 

 The very terse majority opinion on the riparian 
rights issue in Nilsson nevertheless offers insights 
pertinent to the decision of subsequent cases. As 
argued previously, there is no question that Harris v. 
Brooks establishes the controlling principles of analy-
sis of riparian rights and the justifiable expectations 
of riparian proprietors in Arkansas. What also can be 
seen is that in Nilsson, despite the short shrift given 
to the fishing interest by the majority, the Arkansas 
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Supreme Court accepted as reasonable under the 
circumstances a non-permanent interference with 
an essential attribute of the riparian right, that of 
having a live stream and its fundamental character 
preserved. In finding the balance of interests so one-
sided, the majority opinion also underscores the im-
portance of irrigation water use in the Arkansas 
economy as a factor in the weighing of uses even 
though irrigation does not have a preference over 
recreation as a matter of law. 

 
III. ARKANSAS PRECEDENTS APPLYING THE 

HARRIS FACTORS TEND TO SUPPORT A 
DETERMINATION THAT RESPONDENT 
IS NOT UNREASONABLY INTERFERING 
WITH JUSTIFIED EXPECTATIONS OF 
PETITIONER. 

A. Under Arkansas law of reasonable use 
riparianism, the Harris factor 5 that 
compares the totality of benefits cre-
ated by a co-riparian’s actions with 
the impact on the adversely affected 
co-riparian is a critical factor in the 
Arkansas Supreme Court decisions. 

 The case holdings described in this brief review of 
the Arkansas precedents proceed from the application 
of the reasonable use riparianism standard of Harris 
v. Brooks. Significantly, the comparative utility of the 
conduct of the parties competing to make use of the 
water and properties comes to the fore in each of the 
cases. Harris itself, even with a series of factors, 
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foreshadowed the substantial weight that would be 
given to the comparative utility analysis by its eluci-
dation of how the test should proceed from the Re-
statement (First) of Torts §852. Looking particularly 
at the last line of that quotation and adding emphasis, 
it states, “Substantial intentional harm to another 
cannot be justified as reasonable unless the legal merit 
or utility of the activity which produces it outweighs 
the legal seriousness or gravity of the harm.” Harris v. 
Brooks, 283 S.W.2d 129, 135 (Ark. 1955). (Emphasis 
added.) That expression can be changed from an ex-
ception to an affirmative statement: “The legal merit 
or utility of an activity that produces substantial 
injury to a co-riparian may outweigh the harms and 
render the activity causing the harm reasonable.” 
In that form, the rule has controlled the post-Harris 
cases. 

 Evaluation of both Nilsson and South Flag Lake 
through this lens, where the harm to the complaining 
riparian is treated as trivial or negligible, makes 
those cases easy ones to decide. That does not detract 
from the observation that the Harris factor 5 relating 
to the imbalance of benefits, is of great weight in the 
decisions. In the case at bar, the courts below have 
not made the appropriate effort required by Arkansas 
law to categorize or quantify the benefits created 
by the Corps’ operation of the dam during either the 
pre-operational-change or post-operational-change 
period. That accounting will influence the application 
of Arkansas reasonable use riparianism to this case. 
Given the myriad of damages that are likely to be 
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avoided by a dam authorized for flood control pur-
poses, the credit side of the ledger may be very large. 

 
B. Under Arkansas’ law of reasonable use 

riparianism, protection of irrigation 
use of water is often an important 
aspect in determining when a riparian 
activity is reasonable. 

 Water law has a long history of supporting a com-
munity’s uses of water that sustain economic devel-
opment.8 In Arkansas, the importance of irrigation to 
the production of rice and other parts of the agricul-
tural economy has been an element of prominence in 
the state’s water law since at least the mention of its 
potential importance to the state in Barboro v. Boyle, 
178 S.W. 378, 380 (Ark. 1915) through the most 
recent cases such as Harris, Nilsson and South Flag 
Lake. The objective to maximize water use is articu-
lated explicitly in Harris when it states: 

The law accords equal protection to the in-
terests of all the riparian proprietors in the 
use of water, and seeks to promote the great-
est beneficial use of the water, and seeks to 
promote the greatest beneficial use by each 
with a minimum of harm to others. 

 
 8 See, e.g., Robert H. Abrams, Replacing Riparianism in the 
21st Century, 36 WAYNE L. REV. 93, 124 (1989); see also, Joseph 
W. Dellapenna, The Law of Water Allocation in the Southeastern 
States at the Opening of the Twenty-First Century, 25 U. ARK. 
LITTLE ROCK L. REV. 9 (2002). 
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Harris, 283 S.W.2d at 135. (Emphasis added.) While 
the harm to AGFC could have been minimized by 
continuing the former operating plan, this passage 
also makes it plain that an Arkansas court applying 
Harris would be alert to consider whether the Corps’ 
actions may be of greater societal benefit, thereby 
making the rationale behind the Corps’ change of 
dam operations significant in applying Arkansas law 
to the case. Although it is not fully articulated in the 
two opinions below,9 the change of operations appar-
ently was intended to protect downstream farmers 
from seasonal flooding and improve agricultural 
production in the Black River basin. See Petitioner’s 
Brief on the Merits at 6-7, Arkansas Game and Fish 
Comm’n v. United States, No. 11-597 (U.S. June 27, 
2012); Arkansas Game & Fish Comm’n, 637 F.3d 1366 
(Fed. Cir 2011). The more rapid release of stored 
water in spring had the potential to provide benefits 
based on earlier planting of crops, by ending flooding 
of low lying fields at an earlier date.10 Given the 
importance of the irrigated agricultural economy 
in the Black River region, and also the prominent 

 
 9 See discussion supra n. 4. 
 10 Should the ultimate decision of the instant case require 
an in-depth consideration of the Arkansas doctrine of reasonable 
use riparianism, additional benefits of the Corps’ operation of the 
Clearwater Dam would be relevant. So, for example, the greater 
reach of short-term flooding caused by the faster release of water 
in spring might assist in providing flood irrigation water for the 
growing of rice and the renewal of nutrients through increased 
sediment deposition. 
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protection given to irrigation uses in Arkansas rea-
sonable use riparianism cases (Harris factor 1), those 
benefits would weigh heavily in the balance of inter-
ests. 

---------------------------------  --------------------------------- 
 

CONCLUSION 

 For the forgoing reasons, in the event this case 
cannot be resolved solely by reference to takings law, 
the decision must consider the Arkansas property law 
that defines the nature and scope of Petitioner’s 
asserted property interest. Although the matter is not 
wholly free of doubt, the Arkansas law of reasonable 
use riparianism favors a ruling that the actions of 
Respondent do not amount to an unreasonable inter-
ference with the rights of its downstream co-riparian 
the Arkansas Game & Fish Commission. In the 
absence of interference with Petitioner’s state law 
property entitlements, there can be no taking of 
property and the decision of the United States Circuit 
Court for the Federal Circuit should be affirmed. 
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