
 
 

September 4, 2008 
 
 
VIA E-MAIL and U.S. MAIL 
 
Director Steven Chester 
Executive Division 
Michigan Department of Environmental Quality 
Constitution Hall 
525 West Allegan Street 
P.O. Box 30473 
Lansing, MI 48909-7973 
 
 
Dear Director Chester: 
 

The Natural Resources Defense Council, Environmental Law and Policy Center, Sierra 
Club, Clean Water Action, Michigan Energy Alternatives Project, Michigan Land Use Institute, 
Michigan Environmental Council, Midland CARES, Progress Michigan, and Voices for Earth 
Justice (collectively, the “Citizen Groups”) write to urge the Michigan Department of 
Environmental Quality (“MDEQ”) to ensure that the requirements of the Michigan 
Environmental Protection Act (“MEPA”),1 are fully complied with before any draft permits are 
issued for the coal-fired power plants proposed by Wolverine Power Supply Cooperative, 
Holland Board of Public Works, Mid-Michigan Energy, and Consumers Energy (collectively, the 
“Proposed Coal Plants”).  MEPA forecloses activity that is “likely to pollute, impair, or destroy” 
the environment unless “there is no feasible and prudent alternative.”2  The Proposed Coal 
Plants, both individually and cumulatively, would undoubtedly “pollute, impair, and destroy” the 
air, water, climate, and other natural resources throughout their expected 50 plus year lifetimes.  
As such, MDEQ must carefully evaluate the impacts of the Proposed Coal Plants, and investigate 
a full range of alternatives for avoiding or minimizing such impacts, in order to determine 
whether it is legally appropriate to issue permits for any of the Proposed Coal Plants.  
 
 

I. Introduction and Factual Background 
 

In the past year, four entities have filed permit applications for major new coal-fired 
power plants throughout Michigan.  While these Proposed Coal Plants would generate large 
amounts of electricity, they would do so at the cost of tens of billions of dollars and significant 
adverse impacts to public health and the environment.  For example, over their expected 50 year 
lifetimes, the Proposed Coal Plants combined would: 

 

                                                 
1 M.C.L. 324.1701 et seq. 
2 M.C.L. 324.1703(1).  
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• Emit approximately 7,500 pounds of mercury, which is a highly toxic and persistent 
pollutant that deposits into rivers, lakes, and streams, and then bioaccumulates in the food 
chain.3  Fetuses or young children that are exposed to elevated mercury levels may 
experience developmental disabilities, including cerebral palsy, reduced neurological test 
scores, and delays and deficits in learning abilities.4 

   
• Emit thousands of tons of other hazardous air pollutants, including arsenic, cadmium, 

chromium, nickel, dioxins, hydrogen chloride, and hydrogen fluoride, which may have 
carcinogenic or other adverse health effects.5   

 
• Emit hundreds of millions of tons of carbon dioxide (“CO2”) and other global warming 

gases, which will exacerbate climate change and its “serious and well recognized” public 
health, environmental, and economic impacts,6 and substantially hinder Michigan’s 
ability to achieve the 60-80% reductions in CO2 emissions needed to avert catastrophic 
climate change.  

 
• Emit more than 330,000 tons of sulfur dioxide, which “directly impairs human health”  

by causing and exacerbating respiratory conditions, such as asthma, and cardiovascular 
illness.7   

 
• Emit more than 280,000 tons of nitrogen oxides, which can “adversely affect human 

health, vegetation, materials, and visibility” by combining with volatile organic 
compounds and sunlight to form ground level ozone, which is also known as smog.8  

                                                 
3 U.S. EPA, Regulatory Finding on the Emission of Hazardous Air Pollutants From Electric Utility Steam 
Generating Units, 65 Fed. Reg. 79,825, 79,828 (Dec. 20, 2000).  For a further discussion of the public health and 
environmental impacts of mercury emission, see the Citizen Group’s June 5, 2008 letter to Michigan DEQ regarding 
the deficient MACT analyses for the Proposed Coal Plants.  
4 Id. at 78,929. 
5 Id. at 79,827. 
6 Massachusetts v. EPA, 127 S.Ct. 1438, 1455-56 (2007). Perhaps the leading source of research and data regarding 
climate change, its causes, and its impacts is the Intergovernmental Panel on Climate Change (“IPCC”), which was 
created by the World Meteorological Organization (“WMO”) and the United Nations Environment Programme 
(“UNEP”) in 1988.  On November 17, 2007, the IPCC finalized its Fourth Assessment Report, which was a 
Synthesis Report of three working group reports released earlier in 2007.  Each of these Reports is available at 
www.ipcc.ch.  The Michigan DEQ should consider the entire Fourth Assessment Report, and the working group 
reports that came before it, and make them part of the administrative record in the proceedings regarding each of the 
Proposed Coal Plants.  The Reports authoritatively document the serious adverse environmental, public health, and 
economic impacts of global warming at local, regional, national and global scales, and acknowledge the primary role 
of the burning of coal and other fossil fuels in causing climate change.  Other sources about CO2 and climate change 
include: STERN REVIEW ON THE ECONOMICS OF CLIMATE CHANGE, available at http://www.hm-
treasury.gov.uk/Independent_Reviews/stern_review_economics_climate_change/sternreview_index.cfm; the Pew 
Center on Global Climate Change, http://www.pewclimate.org/global-warming-in-
depth/environmental_impacts/reports/; and Matthias Ruth, et al., The US Economic Impacts of Climate Change and 
the Costs of Inaction, Center for Integrative Environmental Research (Oct. 2007), available at 
http://www.cier.umd.edu/climateadaptation/.   
7 American Lung Ass’n v. EPA, 134 F.3d 388, 389 (D.C. Cir. 1999); see also U.S. EPA, National Ambient Air 
Quality Standards for Sulfur Oxides (Sulfur Dioxide) – Final Decision, 61 Fed. Reg. 25,566, 25,570-76 (May 22, 
1996). 
8 U. S. EPA, National Ambient Air Quality Standards for Nitrogen Dioxide: Final Decision, 61 Fed. Reg. 52,852-01, 
52,853 (Oct. 8, 1996). 
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Smog can lead to throat irritation, lung tissue damage, and aggravation of asthma, 
bronchitis, heart disease, and emphysema, and also make plants more susceptible to 
disease and pests.9  Nitrogen oxides and sulfur dioxides also combine with other 
pollutants to form acid rain, which acidifies lakes and streams, destroys crops and other 
vegetations, and can impact areas hundreds of miles away from the pollution source.10   

 
• Emit more than 130,000 tons of particulate matter, which has been associated with 

hospital admissions for cardiopulmonary disease, increased respiratory symptoms, and 
possibly premature mortality.11  While the applicants have failed to measure the amount 
of the subset of particulate matter known as fine particulate matter, or PM 2.5, the 
Proposed Coal Plants would emit, such pollution can cause coughing and shortness of 
breath, aggravation of respiratory conditions such as asthma and bronchitis, increased 
susceptibility to respiratory infections, and heart attacks or even premature death in 
people with heart and lung disease.12  Both types of particulate matter also impair 
visibility and negatively impact vegetation and ecosystems.13   

 
• Require the mining of hundreds of millions of tons of coal, which leads to habitat 

destruction, water quality degradation, and the release of global warming gases.  
 

• Withdraw millions of gallons of water, which can threaten water quality and lead to the 
impingement of fish and other aquatic species.  

 
• Discharge millions of gallons of heated and pollutant laden waste water.  

 
• Require the disposal and long term storage of millions of tons of coal combustion waste, 

fly ash, and scrubber sludge, which contain numerous toxic and hazardous pollutants that 
can threaten the quality of groundwater and nearby rivers, lakes, and streams.14         
 

The cumulative impacts of these Proposed Coal Plants would be heightened by the substantial 
levels of pollution that already exist in the communities where the Plants are proposed,15 and by 

                                                 
9 American Trucking Ass’ns, Inc. v. Environmental Protection Agency, 283 F.3d 355, 359 (D.C. Cir. 2002). 
10 Clean Air Market Group v. Pataki, 194 F. Supp. 2d 147, 152 (N.D.N.Y. 2002). 
11 U.S. EPA, National Ambient Air Quality Standards for Particulate Matter, 71 Fed. Reg. 61,144-01, 61,145 (Oct. 
17, 2006)  
12 Id.; American Trucking, 283 F.3d at 359; In re: So. Mont. Elec. Generation & Transmission Coop.-Highwood 
Generating Station Air Quality Permit No. 3423-00, Case No. BER 2007-07 AQ, at p. 23 ¶¶ 6-12 (Mont. Bd. Env. 
Rev. May 30, 2008).  For a further discussion about the public health and environmental impacts of fine particulate 
matter emissions, see the Citizen Group’s August 22, 2008 letter to Michigan DEQ regarding the need to regulate 
PM 2.5 emissions from the Proposed Coal Plants.   
13 National Ambient Air Quality Standards for Particulate Matter, 71 Fed. Reg. at 61,145. 
14 For an overview of the environmental and public health consequences of coal use, see Natural Resources Defense 
Council, Coal in a Changing Climate (Feb. 2007), available at 
http://www.nrdc.org/globalwarming/coal/coalclimate.pdf, and Clean Air Task Force and Physicians for Social 
Responsibility, How Air Pollution From Power Plants Threatens the Health of America’s Children (April 2002), 
available at http://www.catf.us/publications/view/14. 
15 For example, the Mid-Michigan Energy Coal Plant is proposed for Midland, right next to the Tittabawasee River, 
which for more than 30 years has been contaminated with PCBs and dioxins at levels that far exceed the public 
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the fact that at least three other entities have announced plans for various forms of coal plants in 
Michigan but have not yet submitted permit applications for those plants.16  
 

This pollution, impairment, and destruction of air, water, climate, and other natural 
resources could be minimized or avoided through the pursuit of cleaner energy alternatives to the 
Proposed Coal Plants.  There is strong evidence that not all of the energy production being 
proposed is actually needed, given that the recent economic downturn in Michigan and increases 
in energy prices are likely to minimize energy demand growth.  In addition, much, if not all, of 
the proposed energy production could instead be satisfied through the use of energy efficiency, 
combined heat and power, wind, concentrated solar, and other less polluting alternatives.  These 
alternatives would avoid or minimize the environmental and public health impacts described 
above, while also limiting ratepayers’ exposure to financial risks relating to construction, coal, 
and CO2 costs, and generating more jobs and economic development in the State.  Such an 
approach would also make Michigan a leader in developing and implementing the less polluting 
energy sources of the future, rather than tying the State to dirty and outdated technology for the 
next 50 years.  

 
 Unfortunately, recent newspaper reports suggest that the Michigan DEQ feels that it does 
not have the authority to evaluate such alternatives or to reject some or all of the Proposed Coal 
Plants in light of the existence of financially and environmentally better alternatives.  For 
example, Michigan DEQ Director Steven Chester was recently quoted by the Associated Press as 
saying: 
 

There simply isn't an environmental law that exists presently that allows us to 
pick and choose or say that we simply don't need this many coal plants.  So we've 
got to deal with them one at a time, and we're trying to do the best we can.17 

 
In other words, the Michigan DEQ appears to feel that it is constrained to simply evaluate 
whether each Proposed Coal Plant satisfies the basic requirements of the Clean Air Act and, if 
so, to approve that Plant even if some or all of those Plants are not needed or advisable from an 
economic, environmental, and/or public health perspective, and even though better alternatives 
exist.  
 

                                                                                                                                                             
health limits set by the U.S. EPA.  The construction and operation of a new major coal-fired power plant would add 
yet another public health burden on this already overburdened community.  
16 The three other proposed coal plants are: 

• M&M Energy’s proposed integrated gasification combined cycle plant in Alma, see 
http://www.mandmenergy.com/index-2.html and Paul Wyche, Alma Energy Park Backers Promise a New 
Kind of Coal Plant, The Saginaw News (April 26, 2008), available at 
http://www.mlive.com/saginawnews/business/index.ssf/2008/04/alma_energy_park_backers_promi.html. 

• Lansing Board of Water & Light’s proposed 350 MW coal plant in Lansing, see 
http://www.lbwl.com/lansingsenergyfuture/new_generation.html. 

• Tondu’s proposal for an integrated gasification combined cycle plant in Filer Township, see Bill O’Brien, 
Tondu Looks at Gasification, Traverse City Record-Eagle (October 28, 2007), available at 
http://www.record-eagle.com/local/local_story_301090015.html. 

17 Associated Press, State Environmental Leader Cites Uncertainty Over Coal (Aug. 4, 2008).  
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 Michigan DEQ’s authority is not so limited, however.  As explained below, MEPA not 
only allows the Agency to engage in an evaluation of need, alternatives, and adverse impacts, it 
requires such an evaluation and forecloses the issuance of permits in the face of feasible and 
prudent alternatives that have fewer impacts.  The Citizen Groups strongly urge the Michigan 
DEQ to engage in such evaluation before issuing permits for any of the Proposed Coal Plants.18  
   
 

II. The Michigan Environmental Policy Act 
 

The Michigan Constitution establishes the protection of public health, welfare, and the 
environmental as a paramount concern for state government.  For example, Article IV, section 51 
of the Michigan Constitution provides: 

 
The public health and general welfare of the people of the state are hereby 
declared to be matters of primary public concern. The legislature shall pass 
suitable laws for the protection and promotion of the public health. 

 
Similarly, Art. IV, section 52 of the Michigan Constitution provides:  
 

The conservation and development of the natural resources of the state are hereby 
declared to be of paramount public concern in the interest of the health, safety and 
general welfare of the people. The legislature shall provide for the protection of 
the air, water and other natural resources of the state from pollution, impairment 
and destruction. 

 
As the Michigan Supreme Court has made clear, this text imposes a mandatory duty on the 
Michigan Legislature to protect the environment.19   

                                                 
18 It is important to note that Michigan DEQ also has the authority to evaluate need, alternatives, and adverse 
impacts from a proposed coal plant under the Clean Air Act and Michigan’s Air Pollution Control Law.  In 
particular, Section 165(a)(2) of the Clean Air Act authorizes a permitting agency to evaluate and require alternatives 
in response to issues raised by the public or concerns identified by the agency itself, even if such alternatives go 
beyond the BACT analysis required by the Act.  42 U.S.C. 7475(a)(2); In re Prairie State, PSD Appeal 05-05, 12 
E.A.D. __, slip op. at 37-40 (Aug. 24, 2006), quoting NSR Manual at B.13; In re Knauf Fiber Glass, 8 E.A.D. 1212 
(EAB 1999); In re Hillman Power, 10 E.A.D. 673, 692 (EAB 2002).  In applying that provision, the U.S. 
Environmental Appeals Board has noted:  

We are unable to reconcile the view that consideration of need for a facility is outside the scope of section 
165(a)(2) of the Clean Air Act with the text of the statute and prior decisions. The statutory text's plain 
meaning does not lend itself to excluding public comments that request consideration of the “no build” 
alternative to address air quality concerns. Moreover, the Board's and Administrator's prior decisions would 
appear to recognize that consideration of “need” is an appropriate topic under section 165(a)(2). See In re 
EcoEléctrica, LP, 7 E.A.D. 56, 74 (EAB 1997) 

In re Prairie State, slip. op. at 42. 
 Similarly, Michigan’s Air Pollution Control law authorizes the Michigan DEQ to deny a permit application 
if the proposed source “presents or may present an imminent and substantial endangerment to human health, safety, 
or welfare, or the environment.”  M.C.L. 324.5510(b).  Plainly, the Michigan DEQ is not limited to simply 
determining if each of the Proposed Coal Plants complies with the basic requirements of the Clean Air Act, but 
instead may deny or modify a requested permit on the basis of a consideration of need, alternatives, or adverse 
impacts.  
19 State Highway Commission v. Vanderkloot, 392 Mich. 159, 179-180 (1974). 
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The Legislature carried out this duty by passing MEPA,20 a “world famous” statute that 

was one of the first to provide citizens with a legal tool to protect the environment from public or 
private degradation.21  MEPA allows for “any person” to bring a court action for “the protection 
of the air, water, and other natural resources and the public trust in these resources from 
pollution, impairment, or destruction.”22  If the individual bringing the MEPA case can 
demonstrate that a proposed action would or is likely to “pollute, impair, or destroy” the 
environment, then the defendant must demonstrate that there is “no feasible and prudent 
alternative” that would achieve the objective of the proposed action, and that the proposed action 
is “consistent with the promotion of the public health, safety, and welfare in light of the state’s 
paramount concern for the protection of its natural resources from pollution, impairment and 
destruction.”23  In reviewing a MEPA case, a court may evaluate the adequacy of any applicable 
“standard for pollution or for an antipollution device or procedure” and “direct the adoption” of a 
more stringent standard if the court finds that standard to be “deficient.”24  

 
 The threshold question under MEPA, therefore, is whether a proposed action would 

“pollute, impair, or destroy” the environment.  Michigan courts have defined “impair” to mean 
“to weaken, to make worse, to lessen in power, diminish, or relax, or otherwise affect in an 
injurious manner.”25  In evaluating whether such impairment has occurred, an agency should not 
weigh the benefits of a proposed action against its impacts, but rather should evaluate whether 
the proposed action poses a significant enough environmental risk to natural resources to trigger 
MEPA.26  A showing that environmental harm will definitely occur is not necessary; instead, “a 
MEPA claim may be founded on ‘probable damage to the environment.’”27  In addition, the 
resources that are impaired by a proposed action need not be “rare” or “unique” in order to 
trigger MEPA, because “one of the primary purposes of the MEPA is to protect our natural 
resources before they become ‘scarce.’”28  In other words, if a proposed action is likely to 
significantly injure or diminish a natural resource, MEPA is triggered.  
 

If a proposed action triggers MEPA, then it “may not proceed . . . as planned” if there is 
one or more feasible and prudent alternative that would reduce the pollution, impairment, or 
destruction that the action would cause.29  The proponent of the action bears the burden of 
demonstrating that such alternative does not exist.30  An alternative is considered “feasible” if it 
“is likely to work out or be put into effect successfully.”31  An alternative may be rejected on the 
basis of cost only if it is “prohibitively expensive;” an alternative should not be dismissed simply 
                                                 
20 M.C.L. 324.1701 et seq. 
21 Ray v. Mason County Drain Commissioner, 393 Mich. 294, 298 & n.1 (Mich. 1975). 
22 M.C.L. 324.1701(1).  
23 M.C.L. 324.1703(1).  
24 M.C.L. 324.1701(2).  
25 Whittaker Gooding Co. v. Scio Twp. Zoning Bd. of Appeals, 323 N.W.2d 574, 576 (Mich. App. Ct. 1982), citing 
Michigan United Conservation Clubs v. Anthony, 280 N.W.2d 883 (Mich. App. Ct. 1979).   
26 Attorney General, ex. Rel. Natural Resources Comm’n v. Balkema, 477 N.W.2d 100, 102 (Mich. App. Ct. 1991).  
27 City of Jackson v. Thompson-McCully Co., 608 N.W.2d 531, 536 (Mich. App. Ct. 2000), citing Ray, 393 Mich. at 
309.   
28 Nemeth v. Abonmarche Development, Inc., 457 Mich. 16, 34 (Mich. 1998).   
29 Oscoda Chapter of PBB Action Committee, Inc. v. Dept. of Natural Resources, 403 Mich. 215, 232 (Mich. 1978).  
30 Wayne County Dept. of Health v. Olsonite Corp., 263 N.W.2d 778, 795 (Mich. App. Ct. 1978).  
31 Id. at 796.  
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because it would “substantially increase production costs” or be “financially burdensome.”32  
The determination of whether an alternative is “prudent” does not involve a “comprehensive 
balancing of competing interests.”33 Instead, an alternative is imprudent only if there are “truly 
unusual factors” that result in such alternative posing “unique problems” or costs that “approach 
‘extraordinary magnitude.’”34  As the Minnesota Supreme Court has explained in interpreting the 
same standard under the Minnesota Environmental Rights Act, the “feasible and prudent 
alternative” requirement sets an “extremely high standard” under which a proponent of a 
polluting project must “show that no alternative was available that did not itself create extreme 
hardship.”35  In the absence of such a showing, a polluting action should not be approved.  
 
 
 

III. The Michigan DEQ Must Ensure that MEPA is Complied With as Part of the 
Permitting Process for the Proposed Coal Plants. 

 
MEPA’s standards plainly apply to any Michigan DEQ permitting process for the 

Proposed Coal Plants.  In addition to authorizing citizen suits against a proposal that would 
pollute the environment, the statute also requires “in administrative, licensing, or other 
proceedings” that pollution, impairment, or destruction “shall be determined” and provides that 
polluting “conduct shall not be authorized or approved” if there is a feasible and prudent 
alternative.36  MEPA further notes that its requirements are “supplementary to existing 
administrative and regulatory procedures.”37  Consistent with these provisions, the Michigan 
courts have long held that MEPA applies to all state agencies,38 and is to be read in pari materia 
with any other statute that relates to natural resources.39  In other words, even if the relevant 
permitting statute does not directly adopt the requirements of MEPA, state agencies are required 
to follow its mandate and to read the permitting statute in concert with MEPA.40   

 
That MEPA applies to the permitting process can also be seen from MEPA provisions 

allowing for the review of the adequacy of applicable pollution control standards.  MEPA 
authorizes a court to review any applicable “standard for pollution or for an antipollution device 
or procedure” and “direct the adoption” of a more stringent standard if the court finds the 
applicable standard to be “deficient.”41  In other words, MEPA provides “a mechanism under 
which more stringent limitations may be imposed than required by federal law.”42  This means 
that to the extent that the Clean Air Act fails to adequately protect air, water, climate, and other 
natural resources, or the Michigan DEQ interprets the Act in a way that fails to do so, MEPA 

                                                 
32 Id. at 796, citing Industrial Union Dept., AFL-CIO v. Hodgson, 499 F.2d 467, 477-78 (D.C. Cir. 1974).   
33 Id. at 797, citing Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 411 (1971) 
34 Id. 
35 State by Archabal v. County of Hennepin, 495 N.W. 2d 416, 423, 426 (Minn. 1993).  
36 M.C.L. 324.1705(2).   
37 M.C.L. 324.1706.  
38 State Highway Comm’n, 392 Mich. at 183-84; Genesco, Inc.  v. Mich. Dept. of Envtl. Quality, 645 N.W.2d 319, 
325 (Mich. App. Ct. 2002).  
39 Michigan Oil Co. v. Natural Resources Comm’n, 406 Mich. 1, 33 (Mich. 1979).  
40 State Highway Comm’n, 392 Mich. at 182-83. 
41 M.C.L. 324.1701(2).  
42 Her Majesty the Queen in Right of the Province of Ontario v. City of Detroit, 874 F.2d 332, 344 (6th Cir. 1989) 
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provides for the application of more stringent standards.43  Obviously, therefore, Michigan DEQ 
should not just comply with what it thinks are the bare minimum required by the Clean Air Act 
and applicable regulations, but instead should ensure that any permitting decision reflects 
compliance with all of the requirements of MEPA.  

  
In addition, Michigan DEQ should evaluate and comply with MEPA as part of the 

permitting process because the Proposed Coal Plants, if approved, would be subject to direct 
court challenge under MEPA.  There can be no reasonable dispute that the substantial air, water, 
and natural resource impacts of the Proposed Coal Plants outlined in Section I above would 
constitute pollution, impairment, and destruction of the environment.  In fact, a number of 
MEPA cases have been based on substantially smaller air pollution impacts than would be 
caused by the Proposed Coal Plants.44  For example, in City of Jackson, the court was faced with 
a MEPA suit regarding air emissions from a $5.5 million asphalt plant.45  Similarly, Wayne 
County Dept. of Health involved a MEPA suit premised on the emission of paint fumes from a 
factory.46  By contrast, the Proposed Coal Plants each would cost hundreds of millions to billions 
of dollars to build, and would release substantial amounts of numerous air pollutants over the 
next 50 years.  As such, the issuance of an air permit for any one of the Proposed Coal Plants 
without full and faithful compliance with MEPA would make the Plant susceptible to challenge 
in court.47  It is only sensible then for Michigan DEQ to try to minimize the likelihood of such a 
challenge by fully and objectively complying with MEPA before any permit is issued, rather 
than waiting for a court to order the applicant and agency to do so later.   
 

It is true that the Michigan Supreme Court has emphasized that any MEPA suit must 
focus on the proposed action that would pollute, impair, or destroy the environment, not on the 
agency decision to permit such action.48  In other words, the question under MEPA is not 
whether the Michigan DEQ has properly applied the Clean Air Act in approving the project, it is 
whether the action, as approved, would pollute, impair, or destroy the environment and, if it 
would, whether there is a feasible and prudent alternative that would avoid or minimize such 
impacts.  This focus, however, does not excuse Michigan DEQ from needing to ensure that 
MEPA is complied with during the permitting process.  To the contrary, it demonstrates that 
applying the Clean Air Act while ignoring MEPA would not be enough, because even a 

                                                 
43 For example, as the Citizen Groups explained in their August 22, 2008 letter urging Michigan DEQ to regulate 
PM 2.5 emissions from the Proposed Coal Plants, even if an approach that allows the regulation of PM 10 to stand in 
for the limitation of PM 2.5 were proper under the Clean Air Act (which it is not), it would be subject to a deficiency 
finding under MEPA because the regulation of PM 10 only does not address the significant public health and 
environmental threats posed by PM 2.5.  In addition, the existence of pollution controls that can reduce PM 2.5 
emissions demonstrates that there are feasible and prudent alternatives to the uncontrolled emission of PM 2.5 
sought by the proponents of the Proposed Coal Plants.    
44 City of Jackson, 608 N.W.2d at 486, 489; Her Majesty the Queen, 874 F.2d at 334; Wayne County Dept. of 
Health, 263 N.W. 2d at 780-81; see also Manchester Envtl. Coalition v. Stockton, 441 A.2d 68, 74-75 (Conn. 1981) 
(increase in automobile emissions sufficient to establish prima facie case under Connecticut Environmental 
Protection Act).   
45 City of Jackson, 608 N.W. 2d at 535.  
46 Wayne County Dept. of Health, 263 N.W.2d at 792-93.  
47 Administrative approval of a proposed action makes a MEPA suit such action ripe.  Wortelboer v. Benzie County, 
537 N.W.2d 603, 609 (Mich. App. Ct. 1995).   
48 Preserve the Dunes, Inc. v. Dept. of Envtl. Quality, 471 Mich. 508, 517-19 (Mich. 2004).   
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Proposed Coal Plant that fully complies with the Clean Air Act may pollute, impair, or destroy 
the environment and, therefore, be subject to a MEPA challenge.  
 
 

IV. In Order to Ensure That MEPA is Complied With, the Michigan DEQ Must 
Evaluate a Wide Range of Impacts Of and Alternatives To the Proposed Coal 
Plants.  

 
In order to ensure MEPA compliance, the Michigan DEQ should complete an 

Environmental Impact Statement (“EIS”) for each of the Proposed Coal Plants that carefully 
evaluates the impacts of and alternatives to the Plants both individually and in combination.  
Such an EIS is envisioned by Michigan DEQ’s air permitting regulations,49 and is the best way 
to collect the information needed to evaluate compliance with MEPA.  In completing the EISs, 
the Michigan DEQ should consult not only the MEPA requirements discussed above, but also 
standards established under the National Environmental Policy Act (“NEPA”).50  While NEPA 
differs from MEPA in that the former does not require an agency to reject a proposal in the face 
of a less polluting alternative, NEPA can serve as a useful template here because that statute 
requires an evaluation of the same basic issues – need, impacts, and alternatives – as MEPA 
does.   
 
 Looking to the requirements of MEPA and NEPA, the Michigan DEQ should engage in 
analyses that involve at least the following: 

 
• Consideration of the Environmental Impacts of the Proposed Coal Plants: A critical 

step in the evaluation of the Proposed Coal Plants under MEPA is for the Michigan DEQ 
to take a hard look at all of the environmental consequences that the Plants would have. 
Such an analysis is necessary to determine the “pollution, impairment, and destruction” 
that the Proposed Coal Plants would cause, would form a baseline for evaluating feasible 
and prudent alternatives,51 and would help the agency ascertain if each Proposed Coal 
Plant is “consistent with the promotion of the public health, safety, and welfare in light of 
the state’s paramount concern for the protection of its natural resources from pollution, 
impairment and destruction.”52  

 
The EIS should include an evaluation of the full range of the impacts of the Proposed 
Coal Plants, including: 
 

o air quality, public health, and vegetation impacts from the emission of sulfur 
dioxide, nitrogen oxides, particulates, volatile organic compounds, lead, and other 
pollutants 

                                                 
49 Mich. Admin. Code R. 336.1203(1)(g) (noting that Michigan DEQ may require from an applicant information 
needed to complete an EIS if the proposed action “may have a significant effect on the environment”).  
50 42 U.S.C § 4321 et seq.; cf. State Highway Comm’n, 392 Mich. at 188 (noting that the gathering of information 
needed to comply with the substantive provisions of MEPA requires “little if any additional” analysis beyond the 
“rigorous” analysis required by NEPA).  
51 Cf. 40 C.F.R. 1502.16; DuBois v. U.S. Dep’t of Agriculture, 102 F.3d 1273, 1286 (1st Cir. 1996). 
52 M.C.L. 324.1703(1).  
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o climate change, and its related public health and environmental impacts, from the 
emission of CO2 and other greenhouse gases 

o public health and water quality impacts related to the emission of mercury and 
other hazardous air pollutants 

o water quality and quantity impacts related to the withdrawal of cooling water and 
the discharge of waste water 

o habitat, water quality, and air quality impacts related to the mining and transport 
of coal 

o water quality impacts from the disposal of coal combustion waste, fly ash, and 
scrubber sludge 

 
In assessing the environmental impacts of the Proposed Coal Plants, it is critical that the 
Michigan DEQ not just consider each Proposed Coal Plant in isolation, but also evaluate 
the cumulative impacts of the four Plants and other nearby major sources of pollution.  
The purpose of evaluating impacts cumulatively is to ensure that the environmental 
ramifications of a set of actions is not minimized by analyzing individual projects “in a 
vacuum,” but instead that “a realistic evaluation of the total impacts” occurs by 
examining the actions together.53  As the U.S. Senate Report accompanying NEPA 
recognized: “Important decisions concerning the use and the shape of man's future 
environment continue to be made in small but steady increments which perpetuate rather 
than avoid the recognized mistakes of previous decades.”54  Therefore, the cumulative 
impact requirement seeks to “instill in the environmental decisionmaking process a more 
comprehensive approach so that long term and cumulative effects of small and unrelated 
decisions [can] be recognized, evaluated and either avoided, mitigated, or accepted as the 
price to be paid for the major federal action under consideration.”55  Here, the Michigan 
DEQ is evaluating whether to approve four coal plants that would have significant 
environmental impacts for the next 50 years.  The cumulative impacts of the Proposed 
Coal Plants’ emissions on air quality, climate, water quality, and natural resources is 
likely to be much greater than the impacts of each Plant individually given that pollutants 
often have synergistic effects on various environmental media.  In addition, the pursuit of 
four new coal-fired power plants would substantially hinder efforts to pursue cleaner, less 
polluting alternatives by locking sinking significant resources into dirty energy sources 
for the next 50 years.  Therefore, the impacts of the four Proposed Coal Plants should be 
considered cumulatively in determining whether they are appropriate and whether better 
alternatives exist.  

 
• Identification and Evaluation of the Purpose and Need of the Proposed Coal Plants: 

After the environmental impacts are catalogued, the next major step in carrying out a 
MEPA analysis is identifying the purpose and need for the proposed action.  MEPA 
requires an evaluation of alternatives for achieving the purpose of the proposed action;56 

                                                 
53 Grand Canyon Trust v. Federal Aviation Administration, 290 F.3d 339, 342 (D.C. Cir. 2002).   
54 S. Rep. No. 91-296, 91 Cong., 1st Sess. 5 (1969). 
55 Natural Resources Defense Council v. Calloway, 524 F.2d 79, 88 (2nd Cir. 1974). 
56 M.C.L. 324.1703(1). 
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obviously the identification of that purpose is a prerequisite to such evaluation taking 
place.57   

 
It is important that the purpose of the proposed action is defined broadly enough to allow 
for the evaluation of a range of possibly feasible and prudent alternatives.58  For example, 
a focus on the Proposed Coal Plants’ purpose of satisfying Michigan’s energy needs 
would allow for a vigorous analysis of a wide array of alternatives.  A more narrow 
purpose – such as building a base load power plant powered by coal – would improperly 
short circuit the alternatives analysis by excluding the vast majority of possible 
alternatives.  In order to comply with the letter and spirit of MEPA, the Michigan DEQ 
cannot simply accept the applicants’ narrow goal of building coal-fired power plants, but 
instead must define the purpose here broadly.59  
 
MEPA also requires Michigan DEQ to evaluate whether or to what extent an identified 
need for a proposed action actually exists.  Such an evaluation is necessary because it 
could be relevant to the feasibility and prudence of possible alternatives.  For example, if 
less than the 930 megawatts being proposed by Consumers Energy is actually needed, 
that could be relevant to the ability of less polluting alternatives to satisfy the need at 
issue.  In addition, the extent to which there is a need is relevant to whether the proposed 
action is “consistent with the promotion of the public health, safety, and welfare”60 
because if there is less or no need to be met, it is harder to conclude that a polluting 
proposal meets that standard.  

 
• Evaluation and Requirement of Alternatives to the Proposed Coal Plants: As 

explained above, MEPA requires the rejection of a proposed polluting action if there is a 
feasible and prudent alternative that would reduce such pollution.  This provision requires 
the Michigan DEQ, therefore, to engage in a thorough and objective evaluation of 
alternative ways to meet Michigan’s energy needs.  In order to ensure that the full 
potential of alternatives is recognized, alternatives must be evaluated both individually 
and in combination.61  Alternatives that must be considered include: 

 
o Energy efficiency 
o Energy conservation 
o Demand side management 
o Combined heat and power 
o Wind power 
o Concentrated solar power 
o Natural gas combined cycle 

                                                 
57 Cf. City of Carmel-By-The-Sea v. U.S. Dep’t of Transp., 123 F.3d 1142, 1155 (9th Cir. 1997); Simmons v. U.S. 
Army Corps of Engineers, 120 F.3d 664, 666 (7th Cir. 1997).   
58 Cf. Simmons, 120 F.3d at 666.  
59 Id.  
60 M.C.L. 324.1703(1).   
61 Cf. Davis v. Mineta, 302 F.3d 1104, 1121-22 (10th Cir. 2002); Simmons, 120 F.3d at 669.  
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o Biomass62 
 

• Evaluation and Requirement of Steps to Minimize the Impacts of the Proposed Coal 
Plants: While the Citizen Groups believe that most, if not all, of the energy needs the 
Proposed Coal Plants are designed to meet can be satisfied through energy efficiency and 
renewable energies, to the extent that the Michigan DEQ determines that additional coal 
based power production is needed, the agency must evaluate and require feasible and 
prudent steps to reduce the impacts of such coal power.  Such alternatives include, but are 
not limited to: 

 
o Integrated Gasification Combined Cycle control technology, which can achieve 

lower emission levels than those that are being proposed for the Proposed Coal 
Plants 

o Carbon capture and sequestration, which would reduce the Proposed Coal Plants 
CO2 emissions by 80% or more 

o Higher efficiency coal plants, which would produce the same amount of 
electricity while burning less coal 

o Cleaner fuels, including biomass or natural gas co-firing and lower-sulfur and 
mercury content coals 

o Controls specifically for fine particulate matter emissions63 
 

• Submission of Draft Analysis to Public Review and Comment: Finally, the Michigan 
DEQ should issue the EIS in draft form, provide the public with an adequate opportunity 
to review and comment on such Draft EIS, and incorporate the comments received into 
any Final EIS and permitting decision regarding the Proposed Coal Plants.  Such a notice 
and comment process would provide important information about the Proposed Coal 
Plants to the public, which may then, in turn, assist the agency in making better decisions 
through the comment process.64  To help the permitting process run efficiently, the 
Michigan DEQ could issue the Draft EIS at the same time as any draft air permit for each 
Proposed Coal Plant and hold concurrent comment periods and hearings on the two 
drafts.   

 
 

V. Conclusion 
 
  MEPA places a plain and well-recognized duty on the Michigan DEQ to make the 
protection of public health and environment of paramount concern.  The agency now is faced 
with proposals for four major coal-fired power plants that would degrade public health and the 
environment by polluting and impairing the air, water, and other natural resources.  In order to 
comply with MEPA, the Michigan DEQ must fully evaluate those impacts, investigate all 

                                                 
62 Such biomass alternatives should have a lower life-cycle emissions profile of CO2 and other pollutants than coal, 
use feedstock that is produced in sustainable ways, and not involve non-biomass materials such as shingles, railroad 
ties, tire-derived fuels, and municipal waste.  
63 Each of these alternatives are, of course, also required by the Clean Air Act.  MEPA, however, imposes an 
independent duty on the Michigan DEQ to require such alternatives.  
64 DuBois v. U.S. Dep’t of Agriculture, 102 F.3d 1273, 1285-86 (1st Cir. 1996).  
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possible less damaging alternatives, and ensure that Michigan’s energy needs are met in the least 
environmentally destructive way possible.  
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