
MEMORANDUM 
 
 
TO:   Michigan Governor Jennifer Granholm 
 
FROM:  Clean Water Action, Ecology Center, Environmental Law and Policy Center,  
   Environment Michigan, Global Exchange, Great Lakes Environmental Law  
   Center, Michigan Energy Alternatives Project, Michigan Environmental Council,  
   Michigan Land Use Institute, Michigan League of Conservation Voters, Michigan  
   Student Sustainability Coalition, MidlandCARES, Natural Resources Defense  
   Council, Progress Michigan, and Sierra Club 
 
RE:   Michigan’s Legal Duty and Authority to Regulate Greenhouse Gas Emissions   
   From Proposed Coal-Fired Power Plants 
 
DATE:  December 3, 2008 
 
 
 

Through this memo, the above-identified Citizen Groups urge you to ensure that the 
Michigan Department of Environmental Quality (“MDEQ”) exercises its legal duty and authority 
to prohibit or strictly limit the emission of carbon dioxide (“CO2”) and other greenhouse gases 
from the four major coal-fired power plants that are currently seeking air permits-to-install.  As 
the U.S. Environmental Appeals Board and a state court in Georgia have recently held, the 
reasons given by the U.S. Environmental Protection Agency (“EPA”) and others thus far for not 
regulating CO2 as part of the air permitting process do not hold water.  Instead, the prohibition 
of, or strict limits on, CO2 emissions are necessary to ensure compliance with federal and state 
law, and are critical to protecting Michigan’s residents from the serious economic, public health, 
and environmental threats posed by climate change.   

 
The Citizen Groups applaud the significant steps you have taken in recent years to help 

make Michigan a leader in addressing the threats posed by greenhouse gas emissions and climate 
change.  In November 2007, Michigan was one of seven member states and Canadian provinces 
to sign onto the Midwestern Greenhouse Gas Reduction Accord, which commits the state to 
engaging in a process for developing a cap-and-trade system and other mechanisms needed to 
achieve specific reductions in CO2 emissions.  That same month, you created the Michigan 
Climate Action Council, which is charged with developing by the end of 2008 a comprehensive 
plan for reducing CO2 emissions in Michigan.  The State also recently enacted clean energy 
legislation that establishes renewable energy and energy efficiency mandates, and requires 
integrated resource planning that allows clean energy sources to compete on a more even playing 
field with traditional dirty sources of energy.  Each of these actions should help put Michigan on 
track to reduce its carbon footprint.   

 
This progress, however, is threatened by the proposal to build at least four major new 

coal-fired power plants in Michigan.  Combined, the four plants – the Consumers Energy Plant 
in Essexville, the Holland Board of Public Works Plant in Holland, the Mid-Michigan Energy 
Plant in Midland, and the Wolverine Power Supply Cooperative Plant in Rogers City 



(collectively, the “Proposed Coal Plants”) – would emit at least 15 million tons of CO2 and other 
greenhouse gases per year, and more than 750 million tons of CO2 and other greenhouse gases 
over their expected 50 year lives.  Such emissions will exacerbate climate change and its serious 
and well recognized public health, environmental, and economic impacts, and substantially 
hinder Michigan’s ability to achieve the greenhouse gas emission reductions of 20% by 2020 and 
80% by 2050 needed to avert catastrophic climate change.  

 
Fortunately, Michigan has the legal authority and responsibility to avoid this giant step 

backwards.  In particular, applicable federal and state laws require and/or authorize the Michigan 
DEQ to avoid or minimize the CO2 emissions being proposed by rejecting the permit 
applications in favor of cleaner energy alternatives, requiring stringent limits on the CO2 
emissions from any of the Proposed Coal Plants that are permitted, and offsetting any CO2 that 
is allowed to be emitted through the mandatory shutdown of existing coal plants.  

 
Michigan’s authority and duty to require these steps stems from various provisions of the 

federal Clean Air Act and state laws and regulations that require the protection of human health, 
safety, and the environment.  In particular: 

 
1. The Clean Air Act’s Prevention of Significant Deterioration (“PSD”) 

provisions require Michigan to impose stringent Best Available Control 
Technology (“BACT”) limits on all pollutants “subject to regulation” under 
the Act that the Proposed Coal Plants would emit, which include CO2;  

 
2. Section 165(a)(2) of the Clean Air Act and Michigan air pollution laws 

authorize the State to deny permit applications in favor of better alternatives, 
including an alternative that requires specific CO2 emissions controls that are 
equivalent to what would be required by BACT and that are intended to protect 
the public health, welfare, and the environment;  

 
3. The Michigan Environmental Protection Act (“MEPA”) requires the selection 

of alternatives that would minimize or avoid the environmental pollution, 
impairment, and destruction that CO2 emissions from the Proposed Coal 
Plants would cause;  

  
4. The Michigan Air Pollution Control statute requires the Michigan DEQ to 

promulgate regulations for the control or prohibition of the emissions of air 
pollution, including CO2.  M.C.L. 324.5512(1)(a) 

 
Each of these provisions requires or authorizes the Michigan DEQ to reject the Proposed Coal 
Plants as proposed and/or to strictly limit their CO2 emissions.  The Citizen Groups strongly 
urge you to ensure that Michigan DEQ exercises this authority in order to help protect the state 
and its residents from the serious environmental, public health, and economic impacts of 
increasing CO2 emissions and climate change.  
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I. Carbon Dioxide Emissions Pose a Serious Public Health, Environmental and 
Economic Threat to Michigan and the World. 

 
The need for Michigan to act to avert the substantial amount of new CO2 emissions from 

the Proposed Coal Plants is clear because of the serious and imminent threat posed by climate 
change.  Numerous scientific studies directly link climate change with significant public health, 
environmental, economic, and ecological impacts.1  Such impacts include direct heat-related 
effects, extreme weather events, climate-sensitive disease impacts, air quality effects, agricultural 
effects (and related impacts on nutrition), wildlife and habitat impacts, biodiversity impacts, 
impacts on marine life, property damage, and social disruption (such as population 
displacement).2   

 
Perhaps the leading source of research and data regarding climate change, its causes, and 

its impacts is the Intergovernmental Panel on Climate Change (“IPCC”), which recently won a 
Nobel Peace Prize for its work.  The IPCC is charged with comprehensively and objectively 
assessing the scientific, technical and socio-economic information relevant to human-induced 
climate change, its potential impacts, and options for adaptation and mitigation.3  The IPCC has 
released four assessments – in 1990, 1995, 2001, and 2007 – so far, each one stating with greater 
confidence than the one before that the climate change situation has become increasingly dire.4   

 
A. CO2 Emissions Are Causing Significant Changes in Climate That Will 

Continue and May Accelerate in the Future 
  
 The IPCC reports and other studies provide compelling evidence of dramatic changes in 
Earth’s climatic systems. Changes in climatically sensitive indicators support the inference that 
the average temperature in the Northern Hemisphere over the last half-century is likely higher 
than at any time in the previous 1,300 years, while ice core records indicate that the polar regions 
have not experienced an extended period of temperatures significantly warmer than today’s in 
about 125,000 years.5  Meanwhile, the IPCC reports “numerous long-term changes in climate” 
observed at “continental, regional and ocean basin scales,” including “changes in arctic 
temperatures and ice, widespread changes in precipitation amounts, ocean salinity, wind patterns 
and aspects of extreme weather including droughts, heavy precipitation, heat waves and the 
intensity of tropical cyclones.”6  The IPCC’s Fourth Synthesis Report,7 issued in November 

                                                 
1 See, e.g., Intergovernmental Panel on Climate Change (“IPCC”), Working Group II, Climate Change 2007: 
Impacts, Adaptation, and Vulnerability, available at http://www.ipcc-wg2.org/; STERN REVIEW ON THE ECONOMICS 
OF CLIMATE CHANGE, available at http://www.hm-
treasury.gov.uk/Independent_Reviews/stern_review_economics_climate_change/sternreview_index.cfm.  Matthias 
Ruth, et al., The US Economic Impacts of Climate Change and the Costs of Inaction, Center for Integrative 
Environmental Research (Oct. 2007).  The Pew Center on Global Climate Change has also issued a series of reports 
on the impacts of climate change, which are available at http://www.pewclimate.org/global-warming-in-
depth/environmental_impacts/reports/. 
2 EPA, Climate Change, Health and Environmental Effects, available at 
http://www.epa.gov/climatechange/effects/index.html.    
3 http://www.ipcc.ch/about/about.htm.    
4 All of the IPCC summaries and reports can be found online at www.ipcc.ch
5 IPCC Working Group I, Climate Change 2007: The Physical Science Basis, Summary for Policymakers, at  9, 
available at http://www.ipcc.ch/pdf/assessment-report/ar4/wg1/ar4-wg1-spm.pdf.   
6 Id. at 7.  
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2007, concludes that the warming of the climate system is “unequivocal,” that changes in 
atmospheric concentrations of CO2 and other greenhouse gases alters the energy balance of the 
planet’s climate system, that atmospheric concentrations of CO2 exceed the natural range over 
the last 650,000 years, and that continued CO2 emissions will lead to continued warming and 
possibly irreversible impacts.    
   
 It is important to note that increasing emissions of CO2 and other greenhouse gases may 
also be compounding the dangers of climate change by creating self-triggering feedback loops.8  
For example, the melting of Arctic ice, which occurs as the atmosphere warms, can trigger 
additional warming because ice is more reflective of the Sun’s heat than is the land and ocean 
that replaces the melting ice.  In addition, as CO2 concentrations increase, carbon “sinks” – such 
as ocean waters and forests – become more saturated and less able to absorb excess carbon 
emissions.  Once the saturation point is reached, a carbon sink is no longer able to absorb carbon 
emissions and it may actually begin releasing excess carbon into the atmosphere.  In fact, a May 
2007 study found that the ability of the Southern Ocean, which accounts for 15% of the Earth’s 
carbon sink, to absorb carbon has gradually slowed since 1990.9  Another recent study found that 
the northern Atlantic Ocean has also experienced a reduced ability to absorb CO2.10 As such, it is 
possible that increased CO2 emissions will lead to a tipping point beyond which climate change 
will rapidly accelerate beyond what the scientific models currently predict. 
 
 

B. Climate Change Poses Significant Threats to the Environment and Public 
Health. 

 
The climatic changes that are being caused by increased emissions of CO2 and other 

greenhouse gases are likely to significantly impact the environment and public health.   
 
1. Environmental impacts of CO2 emissions and climate change 
  
The IPCC has found that numerous environmental impacts are likely to occur as a result 

of climate change.11   These impacts include: 
 

• 10-30% decreases in annual average river runoff and water availability in some dry 
regions at mid-latitudes and in the dry tropics; 

 
• Declines in water supplies stored in glaciers and snow cover, which approximately one-

sixth of the world relies at least in part on for water; 
 

                                                                                                                                                             
7 IPCC, Climate Change 2007: Synthesis Report: Summary for Policymakers, at 2, available at 
http://www.ipcc.ch/pdf/assessment-report/ar4/syr/ar4_syr_spm.pdf..    
8 Id. at 7-8. 
9 C. LeQuere, et al., Saturation of the Southern Ocean CO2 Sink Due to Recent Climate Change, Science 316 (5832)  
1735-38, 2007.  
10 Ute Schuster and Andrew Watson, A Variable and Decreasing Sink for Atmospheric CO2 in the North Atlantic, 
Journal of Geophysical Research, 112, C11006 (2007).      
11 IPCC Working Group II Report.   
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• Decreased snowpack, more winter flooding, and reduced summer river flows in western 
North America, exacerbating competition for over-allocated water resources; 

 
• Increased drought, coupled with increased heavy precipitation events that augment flood 

risks;  
 

• Impacts to North American forests from increased pests, droughts, and fires; 
 

• Agricultural disruption from increased droughts and heat, and declining water availability 
in some areas; 

 
• Added burden to many already fragile ecosystems; with at least 20-30% of plant and 

animal species likely to be at increased risk of extinction;  
 

• Widespread coral mortality from increased temperature and acidification of the oceans; 
 

• Loss of coastal wetlands and habitats from rising sea levels. 
 
 

2. Public health impacts of CO2 emissions and climate change 
 
 Climate is closely linked to public health and, therefore, it is not surprising that global 
climate change is expected to have numerous significant impacts on human health, including: 
 

• Increased heat-related mortalities stemming from dramatic increases in summer heat 
index values in the Northeast, Southeast, and Midwest;12   

 
• Worsening of air quality problems that already impact human health, including increased 

concentrations of ground-level ozone and particulate matter; 13 
  

• Increased risk of infectious diseases, including the expansion of the range of malaria and 
dengue fever, and more favorable conditions for outbreaks of West Nile Virus in the 
Northeastern U.s.14 

 
• Greater casualties from extreme weather events, such as hurricanes, droughts, floods, and 

severe storms.  
  
 
 

                                                 
12 U.S. Department of State, U.S. Climate Action Report (2002) at 110, available at 
http://www.gcrio.org/CAR2002/.  
13 Id.  
14 EPA, Climate Change, Health and Environmental Effects, available at 
http://www.epa.gov/climatechange/effects/index.html; Peter C. Frumhoff, et al., Confronting Climate Change in the 
U.S. Northeast: Science, Impacts, and Solutions at x (July 2007), available at 
http://www.climatechoices.org/ne/resources_ne/nereport.html.   
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C. Climate Change Will Have Significant Impacts on Michigan 
 
 While global warming is a worldwide phenomenon, the major climate changes associated 
with global warming – increases in average temperature, and increased incidences of extreme 
heat, droughts, and heavy rain events – will be experienced throughout Michigan.  Following are 
just some of the likely impacts of climate change on Michigan that have been identified in recent 
studies:15

 
• A 6 to 10 degree increase in average winter temperatures and a 7 to 13 degree increase in 

average summer temperatures by the end of the century; 
 
• A changing of the climate in Michigan to resemble that of northern Arkansas in the 

summer and southern Ohio in the winter;   
 

• Increased heavy rainstorms and precipitation, yet a drier climate due to increased 
evaporation from the heat;  

 
• A double or tripling of days in which the temperature exceeds 90 degrees in the Detroit 

area, and a five to ten fold increase in the number of days in which the temperature 
exceeds 97 degrees; 

 
• A 1.5 to 8 foot decline in water levels in the Great Lakes and declines in the levels of 

inland lakes;  
 

• Substantial disruption to agriculture from increased heavy rainstorms, a drier climate, 
increased heat, and the spread of agricultural pests; 

 
• Disruption of the shipping industry, including the need for costly dredging, as a result of 

declining Great Lakes water levels; and 
 

• Significant drain on public sector budgets, as infrastructure such as sewers and waste-
water treatment plants will have to be upgraded to handle heavy precipitation events, and 
other areas will have to take steps to deal with droughts. 

 
Given these significant impacts, Michigan clearly has a compelling interest in taking the 
necessary steps to curb climate change.   

                                                 
15 National Conference of State Legislatures, Michigan: Assessing the Costs of Climate Change (Oct. 2008), 
available at http://www.ncsl.org/print/environ/ClimatechangeMI.pdf; Matthias Ruth, Economic Impacts of Climate 
Change on Michigan, A Review and Assessment Conducted by the Center for Integrated Environmental Research, 
University of Maryland (July 2008), available at 
http://www.cier.umd.edu/climateadaptation/Michigan%20Economic%20Impacts%20of%20Climate%20Change.pdf
; George W. Kling, et al., Findings From Confronting Climate Change in the Great Lakes Region: Impacts on 
Michigan Communities and Ecosystems (April 2003), available at 
http://ucsusa.org/assets/documents/global_warming/ucssummarymi-updated-final.pdf; U.S. Global Climate Change 
Research Program, Climate Change Impacts on the United States, ch. 6 (2001), available at 
http://www.usgcrp.gov/usgcrp/Library/nationalassessment/foundation.htm  
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II. Coal Usage is a Primary Cause of Climate Change 
 

A primary climate change culprit is the emission of CO2 from burning coal for power 
production and other industrial functions.  For example, in 2005, all sources in Michigan emitted 
approximately 247.5 million metric tons of CO2 equivalent, with coal-fired power plants being 
the largest single source by emitting 67.7 million metric tons.16  Total CO2 emissions in 
Michigan are expected to increase to 278 million metric tons by 2020, a 26% increase over 1990 
levels.17  In order to avoiding exceeding the atmospheric CO2 levels that would trigger 
catastrophic climate change, Michigan and the rest of the country will need to reduce its CO2 
emissions by 20% by 2020 and 80% by 2050.  These are aggressive, but achievable targets.  Two 
major ways to achieve that goal is to prevent CO2 emissions in the first instance by limiting the 
use of coal, and by controlling CO2 emissions from facilities that do use coal.18  If the proposed 
plants are constructed, Michigan’s task in achieving the needed reductions becomes more 
difficult: effectively making the 20% reduction by 2020 into a 27% reduction requirement. 
Plainly, then, permitting an additional 15 million tons or more of CO2 emissions per year from 
the Proposed Coal Plants would hinder the ability of the state to achieve the critical CO2 
reductions that are needed.   

 
It is important to note that Michigan cannot ignore the climate-related CO2 impacts of the 

Proposed Coal Plants simply because the specific emissions from those plants cannot be 
identified as the sole direct cause of any particular environmental impact.  The fact that a 
multitude of sources contribute collectively to climate change does not excuse consideration of 
the contribution of each individual source.  To conclude otherwise would be directly contrary to 
the approach taken by the Clean Air Act and other environmental laws of limiting overall 
concentrations of pollutants in the air through the control of emissions from sources that 
individually contribute incrementally to the overall problem.19  It would also allow the most 
significant contributors to the most important environmental problem of our day to entirely avoid 
scrutiny.  As such, Michigan must reject any argument that the CO2 emissions from the 
Proposed Coal Plants can be ignored simply because such emissions alone are not the sole cause 
of climate change or any particular impact of climate change. 
 
 

III. There Are Numerous Options Available to Avoid or Minimize the CO2 
Emissions That the Proposed Coal Plants Would Emit. 

 
 Fortunately, there are lower CO2 energy options that will help curb global warming and 
have numerous other societal benefits.  For example, there are a series of alternatives to the 

                                                 
16 Randy Strait, et al., Final Michigan Greenhouse Gas Inventory and Reference Case Projections 1990-2020, 
Center for Climate Strategies (Nov. 2008), at v-vi, available at 
http://www.miclimatechange.us/ewebeditpro/items/O46F20484.pdf.  
17 Id.   
18 See, e.g., Daniel Lashof and David Hawkins, An Action Plan to Reduce U.S. Global Warming Pollution, NRDC 
(July 27, 2006); SCIENTIFIC AMERICAN, What To Do About Coal (Sept. 2006), available at  
http://www.sciam.com/article.cfm?chanID=sa006&articleID=0003F275-08F2-14E6-BFF883414B7F0000.  
19 This kind of approach is at the heart of the Clean Air Act’s ozone control provisions, including its regulation of 
mobile sources and other small sources of volatile organic compounds.  See also Mass v. EPA, 127 S.Ct. at 1457-58.  
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Proposed Coal Plants that, both individually and in combination, can help satisfy Michigan’s 
energy needs while also avoiding or minimizing CO2 emissions.  These include: 
 

• Energy efficiency 
• Energy conservation 
• Demand side management 
• Combined heat and power 
• Wind power 
• Concentrated solar power (either alone or in combination to improve the efficiency of 

other technologies) 
• Natural gas combined cycle 
• Biomass20 

 
In addition to reducing the carbon footprint of the energy sector in Michigan, these 

alternatives would provide significant public health and environmental benefits by avoiding or 
limiting the Proposed Coal Plants’ harmful air and water emissions and the environmentally 
destructive coal mining needed to fuel the Plants.  Such alternatives would also benefit 
Michigan’s economy, by providing jobs in the state, helping to make the state a leader in the 
energy technologies of the future, and avoiding the need to send hundreds of millions of dollars 
of Michigan ratepayers’ money out-of-state to purchase coal.21  

 
In addition to these non-coal options, there are also options to reduce the emission of 

CO2 from the Proposed Coal Plants.  These include: 
 

• The development of carbon capture and sequestration, which holds the potential to 
reduce the Proposed Coal Plants’ CO2 emissions by 80% or more;22 

• Higher efficiency coal plants, which would produce the same amount of electricity while 
burning less coal; 

• Co-firing with lower carbon fuels, including biomass or natural gas; 
• Minimizing the size of the Proposed Coal Plants; 
• Offsetting new CO2 emissions with the mandatory shutdown of a greater capacity of 

existing coal-fired power that would not otherwise be shut down. 
 
To the extent that any additional coal capacity is needed after non-coal alternatives are fully 
pursued, Michigan must require these steps to reduce the carbon impact of such coal capacity. 
 

                                                 
20 Such biomass alternatives should have a lower life-cycle emissions profile of CO2 and other pollutants than coal, 
use feedstock that is produced in sustainable ways and ensures the health of Michigan’s forest resources, and not 
involve non-biomass materials such as shingles, railroad ties, tire-derived fuels, and municipal waste.   
21 The Michigan Public Service Commission recently found that $1.36 billion of Michigan ratepayers’ money per 
year goes out of state to purchase coal for the State’s existing coal-fired power plants.  Michigan Public Service 
Commission, Michigan Energy Overview (Sept. 2008), available at 
http://www.dleg.state.mi.us/mpsc/reports/energy/energyoverview/.   
22 Any carbon sequestration must be sited and carried out in ways to ensure that the CO2 stays sequestered, is 
geologically safe, and does not impact drinking water supplies.   
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 A number of states have already taken steps to curb CO2 emissions from coal-fired 
power plants.  For example: 
 

• The Environmental Appeals Board rejected each of the excuses offered by EPA permit 
writers for not including CO2 emission limits in a permit for the construction of a new 
coal-fired power plant proposed in Utah, sending the permit back for further review and 
justification.  In re Deseret Power Electric Coop., PSD Appeal No. 07-03, Slip Op. (EAB 
Nov. 13, 2008). 

 
• The Director of the Kansas Department of Health and the Environment rejected a permit 

application for the 1,400 MW Holcomb coal plant because of its climate change impacts, 
noting that “it would be irresponsible to ignore emerging information about the 
contribution of carbon dioxide and other greenhouse gases to climate change and the 
potential harm to our environment and health.”23  Kansas Governor Kathleen Sebelius 
then successfully vetoed a number of attempts by the Kansas state legislature to override 
the rejection.  

 
• Montana law requires that all new electric generating units that are “primarily fueled by 

coal” capture and sequester at least 50% of their CO2 emissions.   Mt. Code 69-8-421(7).  
 

• Delaware recently promulgated regulations limiting CO2 emissions from electric 
generating units to 1,900 lbs/MWh for existing units and units installed by the end of 
2011, and to 1,650 lbs/MWh for units installed on or after January 1, 2012.  Del. Admin. 
Code 7 1000 1144 §§ 3.2.1.1, 3.2.2.1.  Those regulations have been incorporated into 
Delaware’s State Implementation Plan.  73 Fed. Reg. 23,101 (April 29, 2008); 40 C.F.R. 
§ 52.420(c).     

 
• A Georgia state court recently ruled that the Georgia Department of Environmental 

Protection had to establish BACT limits for CO2 emissions from the proposed Longleaf 
coal-fired power plant.  Friends of the Chattahoochee, Inc. v. Couch, Docket No. 
2008CV146398 (Ga. Sup. Ct. June 30, 2008).  The court found that the argument that 
CO2 need not be limited is “untenable” because “there is no question that CO2 is ‘subject 
to regulation under the Act.’”  Id., slip op. at 7.   

 
• Utility regulators in Wisconsin and Florida have rejected proposals for coal-fired power 

plants based, in significant part, on concerns about global warming impacts.24 
 

• The State of Washington passed legislation requiring that long-term utility financial 
commitments only be made with sources that have the lower of 1100 pounds of 

                                                 
23 Kansas Dept. of Health and the Environment, Press Release: KDHE Electric Denies Sunflower Electric Air 
Quality Permit (Oct. 18, 2007).  
24 Business Journal of Milwaukee, PSC Rejects Alliant’s Proposed Coal Plant, (Nov. 11, 2008), available at 
http://milwaukee.bizjournals.com/milwaukee/stories/2008/11/10/daily17.html; Thomas Content, PSC Rejects 
Alliant Energy’s Proposed Coal Plant, Milwaukee Journal Sentinel (Nov. 11, 2008), available at 
http://www.jsonline.com/business/34277094.html; Craig Pittman, PSC Bars Coal-Fired Plant, St. Petersburg Times 
(Sept. 6, 2007), available at http://www.sptimes.com/2007/06/06/State/PSC_bars_coal_fired_p.shtml.  
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greenhouse gas emissions per megawatt-hour (lbs/MWh) or the average greenhouse gas 
emission output of new combined cycle natural gas thermal electric generation turbines 
commercially available and offered for sale.  Wash. Rev. Code 80.80.  Projects that 
would emit more than 1,100 lbs/MWh of greenhouse gases must capture and sequester 
the excess.  Id.  In November 2007, the Washington Energy Facility Site Evaluation 
Council halted consideration of Energy Northwest’s proposal for a 793 megawatt coal 
plant because the company had not submitted a plan for sequestering excess CO2 
emissions from the facility.25     

 
• California passed legislation requiring that long-term baseload power contracts of five 

years or longer only be made with sources that have a greenhouse gas impact no higher 
than that of a natural gas combined cycle plant.  Cal. Pub. Util. Code § 8341.  The 
California Public Utilities Commission and the California Energy Commission have since 
established the operative level as 1,100 pounds per megawatt-hour.26   

 
Michigan should follow the lead of these states by rejecting the Proposed Coal Plants in favor of 
cleaner alternatives and/or strictly limiting the CO2 emissions from whatever Plants are 
approved.  As explained below, not only can Michigan take such steps, the law requires it to do 
so.  
  
   

IV. Michigan is Required by the Clean Air Act’s BACT Provisions to Impose 
Stringent Limits on CO2 Emissions From the Proposed Coal Plants. 

 
Given the threat posed by global warming, it is not surprising that the federal Clean Air 

Act (“CAA”) requires the Michigan DEQ to impose stringent Best Available Control 
Technology (“BACT”) limits on CO2 emissions from the Proposed Coal Plants.  The Clean Air 
Act and Michigan regulations prohibit the construction of a new major stationary source of air 
pollutants or a major modification of an existing source except in accordance with a Prevention 
of Significant Deterioration (“PSD”) permit issued by the Michigan DEQ. 42 U.S.C. § 7475(a); 
Mich. Admin. Code R 336.2802(3).  The PSD regulations provide that “[a] new major stationary 
source shall apply best available control technology for each regulated new source review 
pollutant that it would have the potential to emit in significant amounts.”  40 C.F.R. § 
52.21(j)(1); 40 C.F.R. § 51.166(j)(2); Mich. Admin. Code R 336.2810(2).  As such, an air permit 
for any of the Proposed Coal Plants must include binding limits on “each regulated new source 
review pollutant” that the Plant would emit.  

 
 Both federal and Michigan law define “regulated new source review pollutant” as 
including pollutants for which there is a national ambient air quality standard (“NAAQS”) or a 
standard promulgated under Section 111 of the Act, and “any pollutant that otherwise is subject 

                                                 
25 In re Application No. 2006-01, Energy Northwest, Order Staying Adjudicative Proceeding (Wash. Energy Facility 
Site Eval. Council, Nov. 7, 2007), available at  http://www.efsec.wa.gov/FILES/orders/833%20-
%20PMEC%20stay%20adjud.pdf. 
26 California Public Utilities Commission, Greenhouse Gas Emissions Performance Standard, available at 
http://www.cpuc.ca.gov/puc/energy/electric/climate+change/070411_ghgeph.htm; California Energy Commission, 
SB 1368 Emission Performance Standards, available at http://www.energy.ca.gov/emission_standards/index.html.   
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to regulation under the Act.”  40 C.F.R. 52.21(b)(50); 40 C.F.R. § 51.166(b)(49); Mich. Admin. 
Code R 336.2801(nn).  The Clean Air Act itself also makes clear that the BACT requirements 
extend to “each pollutant subject to regulation under the Act.” 42 U.S.C. §§ 7475(a)(4), 7479(3). 
As such, the BACT requirements of the Act apply not only to pollutants for which the U.S. EPA 
or states have already developed regulatory standards but also to pollutants for which the U.S. 
EPA and states possess as yet unexercised authority to regulate.   
 
 Therefore, it was not surprising when the Environmental Appeals Board (“EAB”) 
recently rejected EPA permit writers’ purported justifications for refusing to apply BACT 
requirements to CO2 emissions under the Clean Air Act as unsupported by any existing law or 
policy.  In re Deseret Power Electric Coop., PSD Appeal No. 07-03, slip op. at 25 (Nov. 13, 
2008).  The EAB remanded the issue to the EPA for reconsideration of whether CO2 BACT 
limits should be required.  Id. at 63-64.  While the EAB remanded to the EPA Region permit 
writers to address this issue before the Board revisits it, the only legally defensible conclusion 
that EPA can reach on remand is that CO2 plainly satisfies the standard for triggering the BACT 
requirements because CO2 is regulated.  Michigan must reach the same conclusion here or, at a 
minimum, suspend the permitting of the Proposed Coal Plants until such time as the EPA 
addresses the issue.27   
 
 

A. CO2 is a pollutant under the Clean Air Act  
 

The Clean Air Act defines “air pollutant” expansively to include “any physical, chemical, 
biological, radioactive . . . substance or matter which is emitted into or otherwise enters into the 
ambient air.”  42 U.S.C. § 7602(g)(emphasis added).  The U.S. Supreme Court recently 
confirmed in Massachusetts v. EPA, 127 S.Ct. 1438 (2007), that CO2 fits within this expansive 
definition.  The Court held that it is “unambiguous” that the “sweeping definition” of air 
pollutant found in the Act “embraces all airborne compounds of any stripe,” including CO2.  
Mass. v. EPA, 127 S.Ct. at 1459-60.   
 
 

B. CO2 is currently regulated under the Clean Air Act in a number of ways 
 

1. CO2 is currently regulated under Section 821 of the Clean Air Act 
Amendments of 1990 

 
In addition to being an “air pollutant,” CO2 also qualifies as subject to regulation under 

the Clean Air Act because it is actually regulated under the Act.   In particular, Section 821 of 

                                                 
27 While the recent approval of Michigan’s State Implementation Plan (“SIP”) gives the State primary responsibility 
for PSD permitting in Michigan, it is important to keep in mind that the U.S. EPA retains oversight authority that 
allows it to object to a permit that the EPA thinks was improperly granted, 42 U.S.C. § 7477, Alaska Dep’t of Envtl. 
Conserv. v. EPA, 540 U.S. 461 (2004), or to rescind approval of the State’s SIP.  42 U.S.C. § 7413.  Therefore, once 
U.S. EPA properly concludes that the Clean Air Act requires a BACT limit for CO2 emissions, the Agency could 
object to a permit issued by the Michigan DEQ for any of the Proposed Coal Plants if that permit lacks a BACT 
limit for CO2.    
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the Clean Air Act Amendments of 1990 required EPA to promulgate regulations28 to require 
certain sources, including coal-fired electric generating stations, to monitor CO2 emissions and 
report monitoring data to EPA.  42 U.S.C. § 7651k note.29  Section 821 and the EPA regulations 
promulgated pursuant to that section plainly make CO2 “subject to regulation” under the Clean 
Air Act.  Friends of the Chattahoochee, Inc. v. Couch, Docket No. 2008CV146398, slip. op. at 7 
(Ga. Sup. Ct. June 30, 2008).  The U.S. Supreme Court has found recordkeeping and reporting 
requirements to constitute regulation in other contexts.  Buckley v. Am. Constitutional Law 
Found., Inc., 525 U.S. 182, 204 (1999) (holding that compelled reporting of ballot initiative 
petition circulators’ names was impermissible regulation of speech and association rights); Riley 
v. Nat’l Fed’n of the Blind, Inc., 487 U.S. 781, 798-99 (1988) (compelled reporting of 
professional fundraiser status is impermissible regulation of speech); Buckley v. Valeo, 424 U.S. 
1, 66-68 (1976) (evaluating recordkeeping, reporting, and disclosure requirements as regulation 
of political speech).  Therefore, by requiring “regulation” of CO2 in Section 821, Congress 
clearly made CO2 “subject to regulation” for purposes of the Act’s Section 165 BACT 
provisions.   

 
In 1993, EPA promulgated such regulations, which are set forth at 40 C.F.R. Part 75.  

The regulations generally require monitoring of carbon dioxide emissions through installation, 
certification, operation and maintenance of a continuous emission monitoring system or an 
alternative method, 40 C.F.R. §§ 75.1(b), 75.10(a)(3); preparation and maintenance of a 
monitoring plan, 40 C.F.R. § 75.33; maintenance of certain records, 40 C.F.R. § 75.57; and 
reporting of certain information to EPA, including electronic quarterly reports of carbon dioxide 
emissions data, 40 C.F.R. §§ 75.60 – 64.  40 C.F.R. § 75.5 prohibits operation of an affected 
source in the absence of compliance with the substantive requirements of Part 75, and provides 
that a violation of any requirement of Part 75 is a violation of the Clean Air Act.  Enforcement of 
Section 821 is accomplished through the enforcement mechanism in the Act, 42 U.S.C. §§ 
7413(a)(4), (b)(2), 7604(a)(1), and a violator is subject to the penalty provisions of the Act.  42 
U.S.C. § 7651k(e).  Furthermore, EPA has identified the CO2 monitoring and reporting 
requirements in Part 75 as applicable Clean Air Act requirements that must be incorporated into 
Title V operating permits.  40 C.F.R. § 71.2.  It is, therefore, undeniable that CO2 is subject to 
regulation under the Clean Air Act.EPA has enforced these CO2 monitoring regulations under 
the Clean Air Act on a number of occasions.30   

                                                 
28 Congress used the same word – regulation – in Section 821 as it did in identifying in Sections 165 and 169 of the 
Act the types of pollution for which there must be BACT limits.  Typically, “identical words used in different parts 
of the same statute are . . . presumed to have the same meaning.”  Merrill Lynch v. Dabit, 547 U.S. 71, 86 (2006).   
29 Section 821 was included as part of Public L. 101-549, 1014 Stat. 2399 (1990), which is entitled “Clean Air Act, 
Amendments,” and was codified as a statutory note to 42 U.S.C. 7651k(e).  Michigan law specifically identifies 42 
U.S.C. § 7651k, and regulations promulgated pursuant to the Clean Air Act, as part of the Act.  Mich. Comp. L. 
324.5501(g).  The fact that Section 821 was codified only as a statutory note to 42 U.S.C. § 7651k does not 
somehow exclude the provision from the Act, because codification as a statutory note is sufficient to make a 
provision part of a statute, New York v. U.S. EPA, 413 F.3d 3, 19 (D.C. Cir. 2005) (categorizing statutory note to 42 
U.S.C. § 7502 as being “in the [Clean Air] Act”), and does not suggest that it should be viewed differently.  Conyers 
v. Merit Systems Protection Bd., 388 F.3d 1380, 1382 n. 2 (Fed. Cir. 2004) (“The fact that a provision was codified 
as a statutory note is of no moment”); Springs v. Stone, 362 F.Supp.2d 686, 697 n. 7 (E.D.Va. Mar 31, 2005) (fact 
that statutory provision is found in statutory note “does not limit its applicability”).  
30 See, e.g., In re City of Detroit, Dept. of Public Lighting, Mistersky Power Station, Docket No. CAA_05-2004-
0027, Consent Agreement and Final Order ¶ 7 (May 10, 2004); In re Indiana Mun. Power Agency, Docket No. 
CAA-05-2000-0016, Compl. ¶¶ 5, 14-15, 34-37.  
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 In In re Deseret Power, the EAB rejected the EPA permit writers’ refusal to include CO2 
limits in an air pollution permit for a proposed coal plant as unsupported by any law or policy 
cited by EPA staff or industry in that case.  For example, in contrast to EPA’s assertion that 
Section 821 is somehow not part of the Act, the EAB found that the EPA’s “past actions 
certainly seem to treat Section 821 as if it were part of the Act.”  In re Deseret Power, slip op. at 
58.  In addition, the EAB found that the EPA had not supported its argument that the monitoring 
and reporting requirements of Section 821 and 40 C.F.R. Pt. 75 do not constitute “regulation” for 
purposes of concluding whether CO2 is “subject to regulation.”  Id. at 35-54.  In light of this 
ruling, and as explained above, the only legally supportable conclusion that Michigan DEQ can 
reach is that section 821 and 40 C.F.R. Pt. 75 make CO2 subject to regulation under the Act.    

 
2. MDEQ Has Regulated CO2 Under the Clean Air Act. 

 
Michigan and EPA have unequivocally regulated CO2 under the Clean Air Act by 

incorporating CO2 requirements into Michigan’s federally-approved State Implementation Plan 
(“SIP”).  Mich. Admin. Code 336.1801(7), 336.1802a.31  Like the regulations in 40 C.F.R. Part 
75, the regulations incorporated into Michigan’s SIP are enforceable pursuant to the Clean Air 
Act by EPA or by any other person.  42 U.S.C. §§ 7413(a) (providing for EPA enforcement of 
any requirement of any SIP), (b)(1) (providing for civil action for violating any requirement of a 
SIP), (c)(1) (providing for criminal prosecution for violation of any SIP requirement), (d)(1)(A) 
(providing for administrative penalties for violating any SIP requirement), 7604(a)(1), (f)(3); see 
also Espinosa v. Roswell Tower, Inc., 32 F.3d 491, 492 (10th Cir. 1994) (“The state 
implementation plan has the force and effect of federal law, therefore permitting the 
Administrator to enforce it in federal court.”); Safe Air for Everyone v. EPA, 475 F.3d 1096, 
1105 (9th Cir. 2007) (holding that a state implementation plan approved by EPA has the “force 
and effect of federal law” under the Clean Air Act); Union Elec. Co. v. EPA, 515 F.2d 206, 211 
(8th Cir. 1975), aff’d, 427 U.S. 246 (1976); U.S. v. Murphy Oil USA Inc., 155 F.Supp.2d 1117, 
1137 (W.D. Wis. 2001) (holding that a state implementation plan is enforceable by EPA under 
the Clean Air Act).  

 
MDEQ has also incorporated CO2 requirements into federally enforceable permits, 

making the requirements subject to enforcement actions under the Clean Air Act.  See e.g., 
Permit for Campbell Plant p. 24 § VI.1, p. 42 § VI.1, p. 56 §1-3.6; Permit for Cobb Plant p. 24 § 
VI.1., p. 27 § VI.1., p. 37 § VI.1., p. 54 § 3.9.  Such Title V permit requirements are enforceable 
pursuant to the Clean Air Act.  42 U.S.C. §§ 7413(a)(1) (providing enforcement authority for 
violations of any permit), (a)(3) (providing for enforcement of any requirement of a Title V 
permit), (b) (providing for civil enforcement of any requirement in a permit and any requirement 
pursuant to Title V), (c)(1) (providing criminal enforcement for any violation of any requirement 
of a Title V permit), (d)(1)(B) (providing for administrative penalties for violating any 
requirement of Title V), 7604(f)(4) (providing for citizen suit enforcement of any standard, 
limitation, or schedule established under any Title V permit); 40 C.F.R. § 70.6(b)(1) (“All terms 
                                                 
31 Other states have similarly adopted these provisions into their SIPs pursuant to the Clean Air Act.  See e.g., Wis. 
Admin. Code § NR 438.03(1)(a) (requiring reporting of pollutants listed in Table I, including CO2), adopted under 
the Act at 40 C.F.R. § 52.2570(c)(70)(i); Wis. Admin. Code § NR 439.095(1)(f) (Phase I and phase II acid rain 
units… shall be monitored for… carbon dioxide…”), adopted under the Act at 40 C.F.R. § 52.2570(c)(73)(i)(I). 
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and conditions in a part 70 [Title V] permit… are enforceable by the Administrator and citizens 
under the Act.”).   
 

3. EPA’s approval of CO2 limits in the Delaware SIP demonstrates that 
CO2 is currently regulated under the Clean Air Act.  

 
That CO2 is subject to regulation under the Act is also seen by EPA’s recent approval of 

amendments adding various CO2 regulations to the SIP for the state of Delaware.  73 Fed. Reg. 
23,101 (April 29, 2008); 40 C.F.R. § 52.420(c).  Those amendments establish CO2 emission 
limits and operating requirements, record keeping and reporting requirements, and CO2 
emissions certification, compliance, and enforcement obligations for new and existing stationary 
electric generators.  Del. Admin. Code 7 1000 1144.  U.S. EPA’s approval was made “in 
accordance with the Clean Air Act,” 73 Fed. Reg. 23,101, and by approving inclusion of these 
provisions into Delaware’s SIP, the agency confirmed that CO2 is “subject to regulation” under 
the Act, as SIPs are developed pursuant to Sections 110 and 113 of the Act, 42 U.S.C. §§ 7410, 
7413, and become federally enforceable parts of federal law upon approval.  El Comite Para El 
Bienestar de Earlimart v. Warmerdam, 539 F.3d 1062, 1066 (9th Cir. 2008); Espinosa v. Roswell 
Tower, Inc., 32 F.3d 491, 492 (10th Cir. 1994); Her Majesty the Queen in Right of the Province 
of Ontario v. City of Detroit, 874 F.2d 332, 335 (6th Cir. 1989).  As such, the Delaware SIP 
approval also demonstrates that CO2 is subject to regulation under the Clean Air Act for 
purposes of triggering the BACT requirements.32    
 

4. Congress’ 2008 appropriations legislation further demonstrates that CO2 
is currently regulated under the Clean Air Act.  

 
 In the Fiscal Year 2008 Consolidated Appropriations Act, Congress specifically required 
EPA to undertake rulemaking to establish monitoring and reporting requirements for all 
greenhouse gases (including CO2), economy wide.  H.R. 2764; Public Law 110–161, at 285 
(enacted Dec. 26, 2007).  Additionally, Congress made clear that the agency is “to use its 
existing authority under the Clean Air Act” including “existing reporting requirements for 
electric generating units under section 821 of the Clean Air Act” in adopting these regulations. 
Conference Report for the Consolidated Appropriations Act, at 1254.33  This action by Congress 
not only confirms that section 821 is part of the Clean Air Act, but also establishes a separate and 
distinct statutory obligation to regulate CO2 through mandatory emission monitoring 
requirements under the Act.  In fact, the EPA’s regulatory obligations under the Appropriations 
Act are much broader than the agency’s duties under section 821 as the Appropriations Act 
requires economy wide reporting.  Such requirements are further evidence that CO2 is actually 
regulated under the Clean Air Act.   
 
 

                                                 
32 The EAB in In re Deseret Power specifically declined to reach the issue of whether the Delaware SIP approval or 
“other potential avenues of regulation of CO2” trigger the BACT requirements.  In re Deseret Power, slip op. at 55 
n. 57.   
33 Both the Appropriation Act and the Conference Report are available at: 
http://www.epa.gov/climatechange/emissions/ghgrulemaking.html.
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C. CO2 need not be “actually regulated” under other Clean Air Act provisions in 
order to be “subject to regulation under the Act.”  

 
Even if CO2 were not already regulated under the Act, it is clear that CO2 is subject to 

regulation under the Clean Air Act.  “Subject to regulation” means “capable of being regulated” 
and is not limited to pollutants that are “currently regulated.”  This reading is confirmed by the 
fact that both federal and Michigan regulations define “regulated NSR pollutants” to include not 
only air pollutants for which there are NAAQS under Section 109 of the Act, standards of 
performance for new sources under Section 111 of the Act, or standards under or established by 
Title VI of the Act (relating to acid deposition control), but also “[a]ny pollutant that is otherwise 
subject to regulation under the Act.”  40 C.F.R. 52.21(b)(50); 40 C.F.R. § 51.166(b)(49); Mich. 
Admin. Code R 336.2801(nn).  The category of pollutants “otherwise subject to regulation under 
the Act” must extend beyond pollutants that the U.S. EPA or states have already developed 
standards for because otherwise its inclusion in the definition of “regulated NSR pollutants” 
would be superfluous.  Friends of the Chattahoochee, slip. op. at 7.34   
 

CO2 is “subject to regulation” under a number of Clean Air Act provisions, including 
Sections 111 and 202.  Sections 111 and 202 require EPA to establish standards of performance 
for emissions of “air pollutants” from new stationary sources and motor vehicles, respectively.  
42 U.S.C. §§ 7411, 7521.  Regulation under those sections is required where air pollution “may 
reasonably be anticipated to endanger public health or welfare.”  42 U.S.C. § 7411(b)(1)(A); 42 
U.S.C. § 7521(a)(1).  Reflecting the precautionary nature of the Clean Air Act, this 
“endangerment” standard does not require proof of actual harm.  Instead, EPA is supposed to 
avoid a “significant risk of harm” by taking action that will “precede, and, optimally, prevent, the 
perceived threat.” Ethyl Corp. v. EPA, 541 F.2d 1, 12-13 (D.C. Cir. 1976).  As the Court noted in 
Ethyl Corp.: 
 

Sometimes, of course, relatively certain proof of danger or harm from such 
modifications can be readily found. But, more commonly, 'reasonable medical 
concerns' and theory long precede certainty. Yet the statutes and common sense 
demand regulatory action to prevent harm, even if the regulator is less than certain 
that harm is otherwise inevitable. Id. at 25.35

 
The 1977 Clean Air Act Amendments confirmed and adopted the precautionary interpretation 
enunciated in Ethyl, enacting special provisions, Pub. L. No. 95-95, § 401, 91 Stat. 790-91 
(August 7, 1977), designed to “apply this interpretation to all other sections of the act relating to 
public health protection.” H.R. Rep. No. 294, 95th Cong., 1st Sess. 49 (1977), 
                                                 
34 Federal courts have recognized in other contexts that an entity need not be actually regulated in order for the entity 
to be “subject to” that regulation.  For example, in evaluating whether an employee is “subject to deduction” in pay 
for purposes of the Fair Labor Standards Act, the U.S. Supreme Court has rejected the contention that such phrase 
requires a showing that the employee’s pay was actually deducted.  Auer v. Robbins, 519 U.S. 452, 460-61 (1997); 
see also Kennedy v. Commonwealth Edison, 410 F.3d 365, 371 (7th Cir. 2005); Klein v. Rush-Presbyterian – St. 
Luke’s Medical Center, 990 F.2d 279, 286 (7th Cir. 1993).   
35 See also Industrial Union Dep’t v. American Petroleum Institute, 448 U.S. 607, 656 (1980) (plurality) (agency 
need not support finding of significant risk “with anything approaching scientific certainty,” but rather must have 
“some leeway where its findings must be made on the frontiers of scientific knowledge,” and “is free to use 
conservative assumptions in interpreting the data,” “risking error on the side of overprotection rather than 
underprotection”). 

 15



 
 CO2 is plainly subject to regulation under Sections 111 and 202 because there can be no 
reasonable doubt that CO2 emissions from power plants, motor vehicles, and other sources “may 
reasonably be anticipated to endanger the public health and welfare.”36  As described in Section I 
above, climate change is likely to cause direct heat-related effects, extreme weather events, 
climate-sensitive disease impacts, air quality effects, agricultural effects (and related impacts on 
nutrition), wildlife and habitat impacts, biodiversity impacts, impacts on marine life, property 
damage, and social disruption (such as population displacement).  These far reaching and grave 
public health and welfare impacts, which are in large part attributable to CO2 emissions from 
power plants, automobiles and other sources, compel the conclusion that CO2 emissions “may 
reasonably be anticipated to endanger the public health and welfare” and, therefore, must be 
regulated under Sections 111 and 202 of the Clean Air Act.37  Because BACT requirements 
extend to pollutants that are “subject to regulation under the Act” rather than to only those that 
are actually regulated, Michigan need not and, in fact, cannot wait until the U.S. EPA actually 

                                                 
36 The Clean Air Act provides a broad definition of “welfare” that encompasses a host of environmental ills: 
 

All language referring to effects on welfare includes, but is not limited to, effects on soils, 
water, crops, vegetation, manmade materials, animals, wildlife, weather, visibility, and 
climate, damage to and deterioration of property, and hazards to transportation, as well 
as effects on economic values and on personal comfort and well-being, whether caused by 
transformation, conversion, or combination with other air pollutants. 
 

42 U.S.C. § 7602(h). Of particular importance here, “welfare” refers to “effects on . . . weather . . . and climate.” 
Thus, the most basic effect of global climate change – that the Earth’s average mean temperature will increase – is 
directly implicated as an effect on public welfare under the Act. As discussed above, global climate change is 
already resulting in well documented impacts on climate and weather, including air and ocean temperature increases, 
widespread melting of snow and ice, changes in precipitation amounts and wind patterns, and more frequent extreme 
weather events such as hurricanes, heat waves, floods, and droughts. 
37 In fact, EPA has essentially already made an endangerment finding for CO2 and other greenhouse gases under 
Section 111 in 1996, when the agency required standards of performance for controlling landfill gas emissions.  
Such gas consists of 50% methane, 50% carbon dioxide, and less than 1% non-methane organic compounds.  In a 
background technical document for that regulatory process, EPA, as early as March 1991, acknowledged that air 
emissions of greenhouse gases, including carbon dioxide and methane “contribut[ed] to the phenomenon of global 
warming,” and that the “global warming effects” of those emissions posed “potential adverse health and welfare 
effects.”  EPA noted that while, at the time, there was uncertainty as to the timing and ultimate magnitude of global 
warming, there was already a “strong scientific agreement” that the increasing emissions of greenhouse gases “will 
lead to temperature increases” and that efforts were underway to develop control options. 
            In March 1996, EPA issued its final rule requiring control of landfill gas emissions, after determining that the 
gas “contributes to global climate change,” and meets the endangerment standard.  Although the Rule was designed 
in part to control emissions of the trace amounts of non-methane organic compounds in the gas, one of the specific 
justifications that EPA articulated for adopting the Rule (particularly at the level of stringency chosen) was to limit 
emissions of methane to avoid global warming impacts.  See 56 Fed. Reg. 24468, 24481 (March 12, 1996) (“[i]n 
considering which alternative to propose as BDT, EPA decided to consider both NMOC’s and methane 
reductions”); 61 Fed. Reg. 9905, 9906  (“Briefly, specific health and welfare effects from [landfill gas] emissions 
are as follows . . . methane emissions . . . contribute to global climate change as a major greenhouse gas”);  Id. at 
9914 (anticipated “methane reductions . . . are also an important part of the total carbon reductions identified under 
the Administration’s 1993 Climate Change Action Plan”).  While the rule was directed at reducing methane rather 
than carbon dioxide emissions, EPA noted in the preamble to the final rule that “[c]arbon dioxide is also an 
important greenhouse gas contributing to climate change.”  56 Fed. Reg. at 24472.  EPA also quantified the benefits 
of the rule based on “equivalent reduction in CO2.”  Id. (stating that “1.1 to 2.0 billion trees would need to be 
planted . . .to achieve an equivalent reduction in CO2 as achieved by today’s proposal”). 
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promulgates such regulations under Sections 111 and 202.  Instead, the agency must include 
CO2 BACT limits for any of the Proposed Coal Plants that are approved.  
 
 Regulating CO2 emissions now, rather than waiting for U.S. EPA to make an 
endangerment finding and promulgate all of the regulations necessary to carry out every facet of 
the Prevention of Significant Deterioration (“PSD”) program is fully consistent with the 
requirements and goals of that program.  In fact, the EAB recently recognized that the Clean Air 
Act does not require “a public health or welfare ‘endangerment’ finding under the PSD program 
as a precondition for the CAA’s requirement that EPA apply BACT.”  In re Deseret Power, slip. 
op. at 25.  In addition, a primary aim of the PSD program is: 
 

to protect public health and welfare from any actual or potential adverse effect 
which in the Administrator's judgment may reasonably be anticipate [sic] to occur 
from air pollution or from exposures to pollutants in other media, which 
pollutants originate as emissions to the ambient air, notwithstanding attainment 
and maintenance of all national ambient air quality standards 
 

42 U.S.C. 7470(1).  Once an endangerment finding is made, regulations establishing 
performance standards, NAAQS, increments, and air quality impact analyses for CO2 will have 
to be promulgated and complied with in each PSD permitting process.  In the meantime, 
however, in order to defend against the “actual or potential adverse effect which . . . may 
reasonably be anticipated” from the emission of CO2, BACT limits on major new sources of 
such emissions are needed and required.  This is especially true with regards to the Proposed 
Coal Plants, which, in the absence of such regulation, would emit millions of tons of CO2 every 
year for at least the next 50 years.  Given the well known actual and potential adverse impacts of 
CO2 emissions, and the widely acknowledged need to reduce and control such emissions, it 
would be nonsensical to allow such major new sources of CO2 to slip in under the wire and 
avoid regulation.  
 
 

D. Regulation of CO2 Emissions From the Proposed Coal Plants Would Not 
Require Michigan to Also Regulate Multitudes of Small Sources Throughout the 
State. 

 
 An oft-stated concern about regulating CO2 from large sources, such as coal plants, is 
that doing so would subject a multitude of small sources – such as schools, shopping malls, and 
hospitals – to the major source permitting requirements of the Clean Air Act.  This argument is a 
red herring with regards to the Proposed Coal Plants.  There is no question that the Proposed 
Coal Plants constitute major emitting facilities and require major source permits due to their 
significant emissions of other pollutants, such as sulfur dioxide, nitrogen oxides, and particulate 
matter.  Therefore, the question of whether deeming CO2 a pollutant that is “subject to 
regulation” for purposes of Section 165 impacts other, much smaller pollution sources is a 
theoretical question that need not be resolved here.  Instead,  Michigan should take the common 
sense approach of applying BACT limits on the CO2 emissions from the Proposed Coal Plants 
now, and leave until later the question of whether, when, and to what degree CO2 emissions 
might, on their own, trigger major source permitting requirements.   
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 Even assuming that applying BACT to CO2 emissions would make CO2 a pollutant that 
could trigger major source permitting requirements, the U.S. EPA has already begun to explore 
ways to avoid or minimize effects on smaller sources.  In its Advanced Notice of Proposed 
Rulemaking regarding CO2 and other greenhouse gases, EPA identified a number of potential 
options for limiting the exposure of smaller sources of CO2.  While some of EPA’s proposals are 
nonsensical or outright illegal, the only relevant point here is that EPA has already begun to 
address the theoretical issue of implementing CO2 regulation under Section 165 for sources 
much smaller than the Proposed Coal Plants here. 
 
 The Proposed Coal Plants should not be allowed to escape their legal duty to comply with 
BACT limits on CO2 emissions based on largely unfounded concerns about a parade of horribles 
that almost certainly would never materialize. 
  
 

V. Michigan Has the Authority Under Section 165 of the Clean Air Act and 
State Air Pollution Laws to Regulate CO2 Emissions From the Proposed 
Coal Plants.  

 
 Even if Michigan were not required by the Clean Air Act to impose BACT limits on CO2 
emissions from the Proposed Coal Plants, the State is authorized to take steps to avoid or 
minimize such CO2 emissions, including the authority to require a BACT analysis and BACT-
level emission limits.  One source of such authority is Section 165(a)(2) of the Clean Air Act, 
which requires as part of the permitting for a proposed major source that the public be provided 
the opportunity to submit testimony on the “air quality impacts of such source, alternatives 
thereto, control technology requirements, and other appropriate considerations.”  42 U.S.C. § 
7475(a)(2).  This language has long been interpreted to grant a permitting authority broad 
discretion to evaluate need, consider alternatives (including the “no build” alternative), conduct 
or require additional analyses, and impose permit conditions beyond the baseline requirements of 
BACT in order to protect air quality.  In re Prairie State Generating Co., PSD Appeal No. 05-05, 
slip op. at 40 (E.A.B. 2006), quoting NSR Manual at B.13.  Thus, the state could elect to approve 
a PSD permit only where the permit requires construction of a plant that fully incorporates all 
available measures for reducing CO2, and adopts appropriate CO2-related emission limits.  While 
Section 165(a)(2) is designed primarily to ensure that the public’s participation rights are 
meaningful, a permitting agency is not limited to issues raised by the public, but instead may 
consider or require alternatives, evaluations of need, and additional permit conditions on its own.  
Id.   
 
 In addition, the BACT provisions themselves authorize a state permitting agency to take 
steps to protect air quality that go beyond the baseline requirements of BACT.  For example, the 
EAB has found that while a permitting agency may not be required to evaluate the substitution of 
a gas-fired combustion turbine for a proposed coal-fired steam boiler plant, the agency certainly 
has the authority to do so.  In re Knauf, 8 E.A.D. at 136, citing NSR Manual at B.13-B.14.   
 
 Michigan’s authority to regulate CO2 emissions is also reflected in various provisions of 
the State’s air pollution laws.  For example, the Michigan Air Pollution Control statute 
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authorizes the Agency to take whatever steps it “considers necessary, proper, or desirable” to 
enforce the statute or the Clean Air Act.  M.C.L. 324.5503(u).  Similarly, Michigan DEQ’s air 
permitting regulations foreclose the permitting of a source that would emit an air contaminant 
that would have “injurious effects to human health or safety, animal life, plant life of significant 
economic value, or property,” even if that source would otherwise satisfy applicable laws.  Mich. 
Admin. Code 336.1901; Southeastern Oakland County Incinerator Authority v. Dept. of Natural 
Resources, 176 Mich. App. 434, 440-42 (Mich. App. Ct. 1989).  As detailed in Section I above, 
CO2 emissions and the resulting climate change would clearly have “injurious effects to human 
health or safety, animal life, plant life of significant economic value, or property.”   
 

Accordingly, even assuming that Michigan DEQ could lawfully issue a PSD permit for 
one of the Proposed Coal Plants without establishing a BACT limit for CO2, the Agency has the 
duty to exercise its broad discretion under Section 165 of the Clean Air Act and State air 
pollution laws to consider and require CO2 emission limits, application of all measures and 
technologies available to reduce CO2 emissions, and any other appropriate alternatives and 
options (as discussed in section III above) in order to avoid or minimize the CO2 emissions from 
the plants.  In addition, Michigan DEQ may consider a no-build option under Section 165(a)(2) 
of the Act, which provides Michigan DEQ with the authority to deny a PSD permit based on 
policy considerations related to CO2.38  Given the significant threats posed by climate change, 
the Massachusetts v. EPA decision, the latest IPCC reports, Congressional efforts to establish 
global warming legislation, EPA’s recognition of “the importance of addressing the global 
challenge of climate change,”39 and the EPA’s “diligent” work to “develop an overall strategy 
for addressing the emissions of CO2 and other [greenhouse gases],”40 it would make no sense for 
Michigan to ignore CO2 when permitting proposed coal plants in the state.41   
 
  

VI. The Michigan Environmental Protection Act Requires the Selection of 
Alternatives That Would Avoid or Minimize the Proposed Coal Plants’ CO2 
Emissions. 

 
The Michigan DEQ also has the authority and duty to prohibit or minimize the Proposed 

Coal Plants’ CO2 emissions under the Michigan Environmental Protection Act (“MEPA”), 

                                                 
38 The Board has said:  

We are unable to reconcile the view that consideration of need for a facility is outside the scope of section 
165(a)(2) of the Clean Air Act with the text of the statute and prior decisions. The statutory text's plain 
meaning does not lend itself to excluding public comments that request consideration of the “no build” 
alternative to address air quality concerns. Moreover, the Board's and Administrator's prior decisions would 
appear to recognize that consideration of “need” is an appropriate topic under section 165(a)(2). See In re 
EcoEléctrica, LP, 7 E.A.D. 56, 74 (EAB 1997) 

In re Prairie State, slip op. at 42. 
39 See U.S. EPA Region 8, Response to Public Comments on Draft Air Pollution Control Prevention of Significant 
Deterioration (PSD) Permit to Construct, Permit No. PSD-OU-0002-04.00 (Aug. 30, 2007), at 5, available at 
http://www.epa.gov/region8/air/permitting/deseret.html.  
40 Id.  
41 Because the authority to avoid or limit CO2 emissions under Section 165(a)(2) is discretionary, the Michigan 
DEQ can exercise that authority with regards to the Proposed Coal Plants without triggering the (largely unfounded) 
concern discussed in section IV.D. above that the Agency would also have to subject multitudes of small sources to 
major source permitting under the Clean Air Act.   
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M.C.L. 324.1701 et seq.   When a proposed action would “pollute, impair, or destroy” the 
environment, MEPA requires the pursuit of feasible and prudent alternatives that are less 
environmentally damaging.  There is no doubt that CO2 emissions from the Proposed Coal 
Plants would “pollute, impair, or destroy” the environment by exacerbating climate change, or 
that there are feasible and prudent alternatives for reducing such emissions.  Pursuant to MEPA, 
Michigan DEQ must require such alternatives.    
 

MEPA is based in the Michigan Constitution, which establishes the protection of public 
health, welfare, and the environment as a paramount concern for state government.  For example, 
Article IV, section 51 of the Michigan Constitution provides: 

 
The public health and general welfare of the people of the state are hereby 
declared to be matters of primary public concern. The legislature shall pass 
suitable laws for the protection and promotion of the public health.

 
Similarly, Art. IV, section 52 of the Michigan Constitution provides:  
 

The conservation and development of the natural resources of the state are hereby 
declared to be of paramount public concern in the interest of the health, safety and 
general welfare of the people. The legislature shall provide for the protection of 
the air, water and other natural resources of the state from pollution, impairment 
and destruction. 

 
As the Michigan Supreme Court has made clear, this text imposes a mandatory duty on the 
Michigan Legislature to protect the environment.  State Highway Commission v. Vanderkloot, 
392 Mich. 159, 179-180 (1974).    

 
The Legislature carried out this duty by passing MEPA, a “world famous” statute that 

was one of the first to provide citizens with a legal tool to protect the environment from public or 
private degradation.  Ray v. Mason County Drain Commissioner, 393 Mich. 294, 298 & n.1 
(Mich. 1975).  MEPA allows for “any person” to bring a court action for “the protection of the 
air, water, and other natural resources and the public trust in these resources from pollution, 
impairment, or destruction.”  M.C.L. 324.1701(1).  If the individual bringing the MEPA case can 
demonstrate that a proposed action would or is likely to “pollute, impair, or destroy” the 
environment, then the defendant must demonstrate that there is “no feasible and prudent 
alternative” that would achieve the objective of the proposed action, and that the proposed action 
is “consistent with the promotion of the public health, safety, and welfare in light of the state’s 
paramount concern for the protection of its natural resources from pollution, impairment and 
destruction.”  M.C.L. 324.1703(1).  In reviewing a MEPA case, a court may evaluate the 
adequacy of any applicable “standard for pollution or for an antipollution device or procedure” 
and “direct the adoption” of a more stringent standard if the court finds that standard to be 
“deficient.” M.C.L. 324.1701(2).   
 

In addition to authorizing citizen suits against a proposal that would pollute the 
environment, MEPA also requires “in administrative, licensing, or other proceedings” that 
pollution, impairment, or destruction “shall be determined” and provides that polluting “conduct 
shall not be authorized or approved” if there is a feasible and prudent alternative.  M.C.L. 
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324.1705(2).  MEPA further notes that its requirements are “supplementary to existing 
administrative and regulatory procedures.”  M.C.L. 324.1706.  Consistent with these provisions, 
the Michigan courts have long held that MEPA applies to all state agencies, State Highway 
Comm’n, 392 Mich. at 183-84; Genesco, Inc.  v. Mich. Dept. of Envtl. Quality, 645 N.W.2d 319, 
325 (Mich. App. Ct. 2002), and is to be read in pari materia with any other statute that relates to 
natural resources.  Michigan Oil Co. v. Natural Resources Comm’n, 406 Mich. 1, 33 (Mich. 
1979).  In other words, even if the relevant permitting statute does not directly adopt the 
requirements of MEPA, state agencies are required to follow its mandate and to engage in 
permitting reviews that are consistent with MEPA. State Highway Comm’n, 392 Mich. at 182-
83. 

 
The core import of MEPA here is that it provides “a mechanism under which more 

stringent limitations may be imposed than required by federal law.”  Her Majesty the Queen in 
Right of the Province of Ontario v. City of Detroit, 874 F.2d 332, 344 (6th Cir. 1989).  This 
means that to the extent that the Clean Air Act fails to adequately protect air, water, climate, and 
other natural resources, or the Michigan DEQ interprets the Act in a way that fails to do so, 
MEPA provides for the application of more stringent standards.  Therefore, even if Michigan 
improperly concludes that the Clean Air Act does not require or authorize the State to regulate 
CO2 emissions from the Proposed Coal Plants, MEPA authorizes and requires the State to do 
so.42   
 
 The threshold question under MEPA is whether a proposed action would “pollute, impair, 
or destroy” the environment.  Michigan courts have defined “impair” to mean “to weaken, to 
make worse, to lessen in power, diminish, or relax, or otherwise affect in an injurious manner.”  
Whittaker Gooding Co. v. Scio Twp. Zoning Bd. of Appeals, 323 N.W.2d 574, 576 (Mich. App. 
Ct. 1982), citing Michigan United Conservation Clubs v. Anthony, 280 N.W.2d 883 (Mich. App. 
Ct. 1979).  In evaluating whether such impairment has occurred, an agency should not weigh the 
benefits of a proposed action against its impacts, but rather should evaluate whether the proposed 
action poses a significant enough risk to natural resources or the environment to trigger MEPA.  
Attorney General, ex. Rel. Natural Resources Comm’n v. Balkema, 477 N.W.2d 100, 102 (Mich. 
App. Ct. 1991).  A showing that environmental harm will definitely occur is not necessary; 
instead, “a MEPA claim may be founded on ‘probable damage to the environment.’”  City of 
Jackson v. Thompson-McCully Co., 608 N.W.2d 531, 536 (Mich. App. Ct. 2000), citing Ray, 393 
Mich. at 309.  In addition, the resources that are impaired by a proposed action need not be 
“rare” or “unique” in order to trigger MEPA, because “one of the primary purposes of the MEPA 
is to protect our natural resources before they become ‘scarce.’”  Nemeth v. Abonmarche 

                                                 
42 That MEPA requires or allows steps that go beyond the requirements of the Clean Air Act can also be seen from 
the fact that a MEPA suit must focus on the proposed action that would pollute, impair, or destroy the environment, 
not on the agency decision to permit such action.  Preserve the Dunes, Inc. v. Dept. of Envtl. Quality, 471 Mich. 
508, 517-19 (Mich. 2004).  In other words, the question under MEPA is not whether the Michigan DEQ has 
properly applied the Clean Air Act in approving the project, it is whether the action, as approved, would pollute, 
impair, or destroy the environment and, if it would, whether there is a feasible and prudent alternative that would 
avoid or minimize such impacts.  This focus demonstrates that applying the Clean Air Act while ignoring MEPA 
would not be enough, because even a Proposed Coal Plant that fully complies with the Clean Air Act may pollute, 
impair, or destroy the environment and, therefore, be subject to a MEPA challenge.  This is especially so if 
Michigan improperly concludes that CO2 emissions are not regulated under the Clean Air Act.   
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Development, Inc., 457 Mich. 16, 34 (Mich. 1998).  In other words, if a proposed action is likely 
to significantly injure or diminish a natural resource or the environment, MEPA is triggered.  
 
 There can be little doubt that CO2 emissions and the resulting climate change are likely 
to significantly injure or diminish the environment in Michigan.  As  described in Section I 
above, climate change is likely to cause direct heat-related effects, extreme weather events, 
climate-sensitive disease impacts, air quality effects, agricultural effects (and related impacts on 
nutrition), wildlife and habitat impacts, biodiversity impacts, impacts on marine life, property 
damage, and social disruption (such as population displacement).  These far reaching and grave 
environmental impacts, which are in large part attributable to CO2 emissions from power plants, 
compel the conclusion that CO2 emissions will “pollute, impair, or destroy” the environment 
and, therefore, trigger MEPA.43  
 

Given that the Proposed Coal Plants trigger MEPA, they “may not proceed . . . as 
planned” if there is one or more feasible and prudent alternative that would reduce the pollution, 
impairment, or destruction that the Plants’ CO2 emissions would cause.  Oscoda Chapter of PBB 
Action Committee, Inc. v. Dept. of Natural Resources, 403 Mich. 215, 232 (Mich. 1978).  The 
proponents of the Proposed Coal Plants bear the burden of demonstrating that alternatives do not 
exist.  Wayne County Dept. of Health v. Olsonite Corp., 263 N.W.2d 778, 795 (Mich. App. Ct. 
1978).  An alternative is considered “feasible” if it “is likely to work out or be put into effect 
successfully.”  Id. at 796.  An alternative may be rejected on the basis of cost only if it is 
“prohibitively expensive;” thus an alternative should not be dismissed simply because it would 
“substantially increase production costs” or be “financially burdensome.”  Id., citing Industrial 
Union Dept., AFL-CIO v. Hodgson, 499 F.2d 467, 477-78 (D.C. Cir. 1974).  The determination 
of whether an alternative is “prudent” does not involve a “comprehensive balancing of 
competing interests.”  Id. at 797, citing Citizens to Preserve Overton Park, Inc. v. Volpe, 401 
U.S. 402, 411 (1971).  Instead, an alternative is imprudent only if there are “truly unusual 
factors” that result in such alternative posing “unique problems” or costs that “approach 
‘extraordinary magnitude.’”  Id.  As the Minnesota Supreme Court has explained in interpreting 
the same standard under the Minnesota Environmental Rights Act, the “feasible and prudent 
alternative” requirement sets an “extremely high standard” under which a proponent of a 
polluting project must “show that no alternative was available that did not itself create extreme 
hardship.”  State by Archabal v. County of Hennepin, 495 N.W. 2d 416, 423, 426 (Minn. 1993).  
In the absence of such a showing, a polluting action should not be approved.  
 

Feasible and prudent alternatives that would avoid or minimize the CO2 emissions and 
climate change impacts of the Proposed Coal Plants plainly exist.  As described in Section III 

                                                 
43 In fact, a number of MEPA cases have been based on substantially smaller air pollution impacts than would be 
caused by the Proposed Coal Plants.  See, e.g., City of Jackson, 608 N.W.2d at 486, 489; Her Majesty the Queen, 
874 F.2d at 334; Wayne County Dept. of Health, 263 N.W. 2d at 780-81; see also Manchester Envtl. Coalition v. 
Stockton, 441 A.2d 68, 74-75 (Conn. 1981) (increase in automobile emissions sufficient to establish prima facie case 
under Connecticut Environmental Protection Act).  For example, in City of Jackson, 608 N.W. 2d at 535, the court 
was faced with a MEPA suit regarding air emissions from a $5.5 million asphalt plant.  Similarly, Wayne County 
Dept. of Health, 263 N.W. 2d at 792-93, involved a MEPA suit premised on the emission of paint fumes from a 
factory.  By contrast, the Proposed Coal Plant would cost hundreds of millions to billions of dollars to build, and 
would annually release at least 15 million tons of CO2 and substantial amounts of numerous other air pollutants, 
over the next 50 years. 
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above, there are a series of non-coal alternatives that would avoid the CO2 emissions and 
impacts by obviating any need for the Proposed Coal Plants.  There are also a number of steps 
that can be taken to substantially reduce CO2 emissions from any of the Proposed Coal Plants 
that are permitted.  There is strong evidence that each of those options is a feasible and prudent 
alternative that would avoid or minimize the impacts of the Proposed Coal Plants.  As such, the 
Michigan DEQ must carefully evaluate and require those alternatives pursuant to MEPA.  

 
 

VII. Michigan Should Develop Rules for the Regulation of CO2 Before Permitting 
the Proposed Coal Plants.  

 
 An additional source of authority for regulating CO2 emissions from the Proposed Coal 
Plants is M.C.L. 324.5512(1)(a), which requires the Michigan DEQ to promulgate rules 
“controlling or prohibiting air pollution.”  Michigan law broadly defines “air pollution” as the 
presence of “air contaminants in quantities, of characteristics, under conditions and 
circumstances, and of a duration that are or can become injurious to human health or welfare, to 
animal life, to plant life, or to property, or that interfere with the enjoyment of life and property 
in this state.  M.C.L. 324.5501(b).  “Air contaminant” is broadly defined to include “dust, fume, 
gas, mist, odor, smoke, vapor, or any combination thereof.”  M.C.L. 324.5501(a).  CO2, which is 
a colorless gas, plainly fits within this definition of “air contaminant.”  In addition, as described 
in Section I above, CO2 emissions are or “can become injurious to human health or welfare, to 
animal life, to plant life, or to property, or that interfere with the enjoyment of life and property 
in this state” due to the significant threats posed by climate change.  Therefore, significant 
emissions of CO2, such as those that would result from the Proposed Coal Plants, plainly qualify 
as “air pollution” for which the Michigan DEQ must promulgate regulations to control or 
prohibit.  M.C.L. 324.5512(1)(a).44  Given the major threat posed by climate change, and the 
substantial amount of CO2 that the Proposed Coal Plants would emit over the next 50 years, it is 
incumbent on the Michigan DEQ, if it declines to exercise the other authorities discussed above, 
to promulgate such regulations before any permitting of the Proposed Coal Plants proceeds.   
 
 

VIII. Conclusion 
 

 There is compelling evidence that continued increasing emissions of CO2 will bring 
dramatic changes to climate that will have serious adverse consequences for Michigan’s 
economy, public health, and environment.  The Proposed Coal Plants would contribute 
significantly to those threats by emitting at least 15 million tons of CO2 every year for the next 
50 years, and by using up resources that could be better invested in the clean energy economy of 
the future.  Fortunately, federal and state law authorizes and requires Michigan to either reject 
the Proposed Coal Plants, or to require significant limits on those Plant’s CO2 emissions.  The 
Citizen Groups urge you to continue Michigan’s leadership on climate change issues by ensuring 
that such authority is exercised.  
 

                                                 
44 Michigan DEQ also has the authority to promulgate CO2 regulations under M.C.L. 324.5503(a), which authorizes 
the Agency to promulgate standards for “emissions,” which are defined as the emission of an “air contaminant.”  
M.C.L. 324.5503(a), 324.5501(h).  
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