
 1

The Great Lakes  
Environmental Law Center 

 
Protecting the world’s greatest freshwater resource 

 and the communities that depend upon it 
 

440 Burroughs Street, Suite 120, Box 70  
Detroit, Michigan 48202 

www.glelc.org 
 
June 19, 2009 
 
Roxanne Merrick 
Michigan Department of Environmental Quality  
Land and Water Management Division 
Field Representative 
2100 West M-32 
Gaylord, MI 49735  
Tel: 989-705-3442 
Fax: 989-731-6181 
   
Via email to MERRICKR@michigan.gov and submitted online through CIWPIS 
 
Re:  Permit Application No.: 09-71-0006 P 
 
Dear Ms. Merrick, 
  

The purpose of this letter is to notify the Michigan Department of Environmental 
Quality (“MDEQ”) and the United States Army Corps of Engineers (“USACE”) that the 
Natural Resources Defense Council, Environmental Law and Policy Center, Great Lakes 
Environmental Law Center, and Sierra Club object to the issuance of dredging and fill 
permits in order to proceed with the creation of a new commercial slip and harbor 
expansion in Rogers City, Michigan: 
 

MDEQ File No.: 09-71-0006-P 
Corps File No.:  LRE-2006-160540 

O-N Minerals (Michigan) Company dba Carmeuse Lime & Stone/Wolverine Power 
Supply Cooperative Ind., 1035 Calcite Road, Rogers City, MI 49779. 

 
The drafters of this comment letter have requested a review of the entire permit 

file and application documents. We expect to be afforded an opportunity to view the 
entire permit file and application documents pursuant to FOIA rules during the week 
of June 22, 2009. We hereby reserve the right to supplement these comments upon 
receipt or review of the aforementioned documents. 
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Issue:  Unnecessary Expansion of a Fully Operational Port 
 O-N Minerals (Michigan) Company, dba Carmeuse Lime & Stone (“Carmeuse”) 
in conjunction with Wolverine Power Supply (“Wolverine”) have applied for this permit 
in order to create a larger harbor capable of supplying fuel for a proposed coal plant as 
well as additional facilities for the existing limestone quarry.   

 
There is no need for the expansion.  Carmeuse currently under-utilizes cargo 

ships.  Carmeuse cites the inability to travel within all of the Great Lakes because of low 
water levels as the cause of under-utilized cargo ships.1  The DEQ has previously 
authorized the use of maintenance dredging within the harbor, allowing Carmeuse to 
ensure access to water transportation through Calcite Harbor.2  A massive dredging 
project of Calcite Harbor allowing for larger ships to enter the Harbor will do little for the 
cited problem elsewhere in the Great Lakes.  If necessary, maintenance dredging 
performed pursuant to the existing permit will meet the needs of Carmeuse.   

 
Furthermore, the US Army Corps of Engineers projects the water levels in the 

Great Lakes and connecting channels to rise as little as 5 inches and as much as 47 inches 
from low water datum elevations during the summer of 2009.3  Should water levels in the 
Great Lakes and connecting channels rise as the US Army Corps of Engineers projects, 
thus enabling Carmeuse to fully utilize current cargo capacity, Carmeuse will be able to 
dredge Calcite Harbor to allow for full cargo capacity, pursuant to an existing permit 
which is due to expire in 2014.4   

 
The expanded harbor plans are based in part upon the projected demand of coal 

products in the event the Wolverine Plant proposal is authorized.  The 
Carmeuse/Wolverine permit incorporates intense dredging, fill of waters and alteration of 
the shoreline, prematurely citing the need to accommodate multiple large ships.  The 
project is excessive in that there is no current need to house multiple 1000 foot freighters 
as the Wolverine Plant air permit has yet to be authorized.  Furthermore, Calcite Harbor 
currently supports the industrial needs of Carmeuse Lime & Stone.   
  

The need for intense dredging, fill and harbor expansion within Lake Huron is 
greatly outweighed by the damage or potential damage to the water, air, local property 
and community health. 

 
 

                                                 
1 Spending HMT Will End Dredging Crisis, Maritime Today 04/06/2009 retrieved June 15, 2009 from 
http://www.maritimetoday.com/ShowStory.aspx?StoryID=215035.   
2 Coastal and Inland Waters Permit Information System, File No: 09-71-0003-P retrieved June 14, 2009 
from http://www.deq.state.mi.us/ciwpis/cispis.asp.   
3 Great Lakes, Connecting Channels & St. Lawrence River Water Levels and Depths, US Army Corps of 
Engineers Detroit District, retrieved June 17, 2009 from 
http://www.lre.usace.army.mil/greatlakes/hh/greatlakeswaterlevels/waterlevelforecasts/connectingchannels
forecasts/.   
4 Coastal and Inland Waters Permit Information System, File No: 09-71-0003-P retrieved June 14, 2009 
from http://www.deq.state.mi.us/ciwpis/cispis.asp.   
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Issue:  Quantity and Physical Makeup of Dredged Sediment 
 Carmeuse and Wolverine propose to dredge approximately 278,920 cubic yards 
of sediment. The documents made available in the Public Notice allude to sampling of 
the sediments to determine if any harmful or toxic materials are present. We have not had 
the opportunity to review the results of the sampling as of this date, and we remain 
concerned that the sediment may contain substances harmful to the environment and 
human health in light of the close proximity to a quarry facility.5  In addition to the 
dredged materials, Carmeuse and Wolverine intend to excavate an additional 384,130 
cubic yards of material from the shoreline.  Future maintenance is estimated to require 
16,350 cubic yards of dredging.6  This application has failed to indicate whether these 
totals incorporate additional cubic yards for over-dredge or if such calculation has yet to 
be made.  It is also unclear from the application whether the proposed spoils disposal site 
will be capable of housing additional dredged material, now or for future dredging 
projects.  Should the estimated amount of sediment dredged not reflect over-dredge, an 
inquiry into the holding capacity of the disposal site should be made.   

 
Although Carmeuse has performed some testing on the dredged materials, further 

testing should be performed prior to authorization of the permit to ensure sediment at 
deeper (over dredge) levels do not contain organic and inorganic toxins known to cause 
harm to wildlife and humans.  Additionally, sand content should be addressed to 
determine whether dredging will release unaccounted for amounts of solids into the 
water.  The determination of whether over-dredging depth was taken into consideration 
during the testing may indicate that the whole testing procedure needs to be reexamined.  
The samples taken should be an accurate representation of the nearly 300,000 cubic yards 
of bottomlands sought to be dredged.  Per DEQ protocol, at least 32 samples obtained at 
project depth should be collected.7 

 
Issue:  Injury to the Public 

Carmeuse and Wolverine cite the location of the harbor as industrial, thereby 
reducing impact upon local citizens.8  However, the harbor’s location on land does not 
take into consideration the public use of Lake Huron and the effect of air and water 
pollution upon public uses such as drinking water, fishing, and recreation.  Additionally, 
the nuisance caused by an expanded harbor and increased traffic has yet to be addressed.   

 
Public beaches, tourism and the local economy are only a few of the potential 

victims of pollution resulting from the dredging, construction and proposed increase of 
traffic to the construction site and expanded harbor facility.  The economic impact upon 

                                                 
5 Joint Public Notice, US Army Corps of Engineers for the Proposed New Commercial Slip and Harbor 
Improvements at Rogers City, Michigan, Corps File No. LRE-2006-160540, MDEQ File No. 09-71-0006-
P, June 4, 2009. 
6 Carmeuse & Wolverine Joint Permit Application, File No:  09-71-0006-P.   
7 Sediment Testing for Dredging Projects, Michigan Department of Environmental Quality retrieved June 
15, 2009 from http://michigan.gov/deq/0,1607,7-135-3313_3677_3697-10906--,00.html.  Where samples 
consist of less than 95% sand, additional analysis for the following pollutants are required:  arsenic, barium, 
cadmium, chromium, copper, lead, manganese, mercury, nickel, selenium, silver, zinc, PCBs and PNAs. 
8 Carmeuse & Wolverine Joint Permit Application, File No:  09-71-0006-P 
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the city should be considered.  Rogers City promotes tourism through pristine beaches, 
clean air and water, as well as water recreation including diving old shipwrecks.9  
Building a coal plant and participating in intense dredging, in conjunction with increased 
shipping of coal pose a great threat to the scenic value of Rogers City as well as the 
quality of air and water.   

 
Lake Huron also is a body of water of great importance to tribal fishing. Areas 

included as being important for tribal fishing include the whole coastline of the Northern 
LP of Michigan, which covers part of the Lake Michigan coastline, Grand Traverse Bay, 
and the Lake Huron waters right off of Rogers City.10  The permit application documents 
that we have seen ignored both the degree to which Lake Huron would be impacted by 
the Proposed Coal Plant and also the important role Lake Huron plays in tribal 
subsistence fishing.   

 
The northwest corner of Lake Huron is also home to the 448 square mile Thunder 

Bay National Marine Sanctuary. Lake Huron's cold, fresh waters have created a 
remarkable state of shipwreck preservation that is unmatched in saltwater environments. 
The National Oceanic and Atmospheric Administration (NOAA) designated the 
Sanctuary in light of Thunder Bay’s collection of shipwrecks that represent the diversity 
of vessels that navigated the Great Lakes in the 19th and 20th centuries. These sunken 
ships are literally time-capsule treasures that reflect transitions in vessel architecture and 
construction while conveying stories of Great Lakes transportation and commerce.11 
Potential impacts on the Thunder Bay National Marine Sanctuary by the dredging, harbor 
expansion and operation of the proposed coal plant must be studied. NOAA should be 
consulted and documentation provided showing that NOAA is aware of this proposed 
project and the potential threats to the Sanctuary.  
 
Issue:  The Spoils Disposal Site as a Source of Water Pollution 

The dredged and excavated material is expected to be deposited at an upland 
location, just slightly beyond the 100 year floodplain.  The proposed spoils disposal area 
is within an industrialized zone however, despite Carmeuse and Wolverine’s claims 
otherwise, this disposal area poses considerable risk to the health of individuals and the 
environment.  Placement of the dump site is just outside of the 100 year floodplain, and 
close to the Lake Huron shoreline.  In the event that intense precipitation, historic high 
levels on the Great Lakes, or other natural or anthropogenic occurrences result in higher 
than anticipated flooding, the contents of the disposal area could be in direct contact with 
Lake Huron.   

 
Additionally, without ensuring adequate protection, contaminants from the 

dredged materials may contaminate ground water.  Rogers city, and in particular, the 

                                                 
9 Rogers City Official Website retrieved June 17, 2009 from 
http://www.rogerscity.com/visitor/marinas.htm.   
10 DNR Tribal Coordination Overview and History retrieved June 18, 2009 from 
http://www.michigan.gov/dnr/0,1607,7-153-10364_52259_44983-160188--,00.html.   
11 About Thunder Bay National Marine Sanctuary website, retrieved June 18, 2009 from 
http://thunderbay.noaa.gov/about/welcome.html 
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calcite quarry is known for the presence of sinkholes.  These sinkholes are a part of a 
karst system, or essentially, an underground river which ultimately flows to Lake 
Huron.12  These sinkholes allow pollutants easy access to groundwater supplies.13  Prior 
to digging the disposal site, a baseline test of the local ground water should be performed, 
if such testing has not already occurred.  Further testing of the stability of the disposal 
site should be performed to ensure a sinkhole will not develop underneath the dredged 
materials.  To prevent the contamination of groundwater, the pit should be lined with an 
impermeable substance that is capable of withstanding the elements, resistant to 
deterioration when in contact with hydrocarbons and other elements which may be found 
in the dredged sediment.14  A monitoring system should be established to ensure that the 
lined pit has not developed leaks.  Additionally, the pit should permit the use of bottom 
dumping scows to discharge below the rim of the pit, thus preventing the overflow of 
dredged materials onto surrounding areas.15   

 
The permit application available for public review fails to indicate what type of 

storm water treatment will be installed for the disposal area and whether and where any 
water drained from the dredged materials will be discharged.  Sampling stations at water 
drainage points near the disposal site should be constructed to ensure that the spread of 
contaminants including suspended solids does not occur post dredging.  Anticipated 
discharge into Lake Huron via drainage pipes should be studied prior to the authorization 
of the dredging permit.  Such a discharge of waste into the surface waters would invoke 
the requirement of a NPDES permit.   
 
Issue:  Spoils Disposal Site as a Source of Air Pollution 
 In addition to the nuisance odor resulting from the drying sediment, un-aerated 
decaying plant material poses the risk of polluting the air with hydrogen sulfide, a 
naturally occurring product which even at low levels can affect the nervous system.16 17  
At low levels, hydrogen sulfide releases a rotten-egg like odor.18  According to the 
MDEQ, “no odor threshold has been legally established in Michigan.”19  With regards to 
                                                 
12 Karst Country of the NE Lower Peninsula, retrieved June 17, 2009 from 
http://www.geo.msu.edu/geogmich/NE-MIkarst.html.   
13 Karst Aquifier Protection Project, retrieved June 17, 2009 from 
http://www.gem.msu.edu/casestd/karst.html.   
14 Oil and Gas pit liners range from 9 mils-60 mils in thickness across the country.  Similar liners utilized 
for dredged materials could prevent the discharge of tainted water into the groundwater system. 
15 Concept borrowed from actions currently undertaken by New York and New Jersey authorities when 
addressing dredged materials.  A comprehensive Strategy for Managing Contaminated Dredged Materials 
in the Port of New York and New Jersey, W. Scott Douglas et al, retrieved June 14, 2009 from 
http://www.state.nj.us/transportation/airwater/maritime/pdf/compstrategy.pdf.   
16 Hydrogen Sulfide June 2001 Fact Sheet from Washington State Department of Health, retrieved June 16, 
2009 from http://www.doh.wa.gov/ehp/oehas/hydrogen%20sulfide.doc.   
17 Hydrogen Sulfide (H2S)-Q & A, Michigan Department of Environmental Quality, retrieved June 16, 
2009 from http://www.michigan.gov/deq/0,1607,7-135-3311_4111_4231-9162--,00.html.     
18 At high levels, H2S effects the nervous system and disengages the olfactory senses, preventing humans 
from sensing the H2S levels via smell.  Hydrogen Sulfide June 2001 Fact Sheet from Washington State 
Department of Health, retrieved June 16, 2009 from 
http://www.doh.wa.gov/ehp/oehas/hydrogen%20sulfide.doc.   
19 Hydrogen Sulfide (H2S)-Q &A, Michigan Department of Environmental Quality, retrieved June 16, 
2009 from http://www.michigan.gov/deq/0,1607,7-135-3311_4111_4231-9162--,00.html.     
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wells releasing hydrogen sulfide, any amount of gas, vapor, fume, mist, etc. released in 
any quantity, that cause “alone or in reaction with other air contaminants, injurious 
effects to human health or safety; unreasonable injurious effects to animal life, plant life 
or significant value, or property; or unreasonable interference with the comfortable 
enjoyment of life or property” are considered nuisance odors and are prohibited.20  
Massive collections of decomposing sediment and plant matter pose a threat to 
employees of Wolverine and Carmeuse as well as those persons nearby the discharge site, 
including individuals enjoying Lake Huron waters held in public trust.21  In order to 
protect local human health, hydrogen sulfide regulations should be implemented to the 
spoils disposal site, comparable to the regulations placed upon the operators of oil and 
gas wells.   
  

The act of dredging, excavating and transferring the dredged materials to the 
disposal site also increase air pollution to the surrounding environment.  The proposal 
anticipates utilizing barges and sealed trucks for the transport of dredged materials to the 
disposal site.  It is unknown whether Carmeuse and Wolverine have proposed studies as 
to the additional air pollution to the industrialized zone resulting from the transport and 
discharge of dredged materials to the disposal site.  The EPA reports that non-road diesel 
engines such as those used on construction sites contribute greatly to air pollution.22   
  

Both truck and barge engines (barges will deliver fuel to the Proposed Coal Plant) 
are significant sources of pollution associated with the Proposed Coal Plant, most notably 
particulate matter. The permit cannot issue without a demonstration that a full accounting 
of emissions, including those associated with mobile source combustion emissions, will 
not violate any increment. Properly including all increment-consuming sources is also 
critical for future permitting of other facilities, which will need to take into account these 
sources as well. As EPA describes, diesel engines like those in heavy-duty trucks are 
huge sources of harmful particulate matter, as well as pollutants that contribute to ozone 
formation (NOX), acid rain (SO2), and global warming (GHGs).23

 Barges, while less high 
profile than polluting trucks, similarly are large sources of pollution along inland coastal 
waterways like the Great Lakes.   
  

U.S. EPA has noted that marine diesel engines are “significant contributors to air 
pollution in many of our nation’s cities and coastal areas… [that] emit significant 
amounts of nitrogen oxides (NOX) and particulate matter (PM), both of which contribute 
to serious public health problems.”24

 Particulate matter pollution from barges consists 

                                                 
20 Hydrogen Sulfide (H2S)-Q &A, Michigan Department of Environmental Quality, retrieved June 16, 
2009 from http://www.michigan.gov/deq/0,1607,7-135-3311_4111_4231-9162--,00.html.     
21 Glass v. Goeckel, 473 Mich. 667.  (2005).  Large bodies of water including the Great Lakes and the lands 
up to the high water mark belong to the public.  While property may be conveyed, the rights remain within 
public trust. 
22 Non-road Diesel Equipment, EPA retrieved June 17, 2009 from http://www.epa.gov/nonroad-
diesel/basicinfo.htm.   
23 U.S. EPA, “Diesel Exhaust in the United States.” Retrieved on June 18, 2009 from 
http://www.epa.gov/OMS/retrofit/documents/420f03022.pdf 
24 U.S. EPA, “Diesel Boats and Ships,” (discussing rulemaking for locomotive and marine diesel 
engines, which applies to emissions from barges and other ships on the Great Lakes), available at 
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primarily of PM2.5. See 73 Fed. Reg. 25,298 (May 6, 2008) (discussing PM2.5 from 
locomotive and marine diesel engines).  Barges also are associated with PM10 pollution, 
due both to combustion and wind blowing across uncovered piles of coal and petroleum 
coke (similar to PM10 from fuel piles at the facility itself).  New federal regulations will 
significantly reduce NOX and PM2.5 from new and remanufactured shipping engines. 
However, these regulations will leave large amounts of pollution from the existing fleet – 
including those barges servicing the Proposed Coal Plant – in place for years to come. 

 
Diesel may also supply the energy to run pumps within the disposal site, lighting, 

or other equipment necessary to maneuver the dredged materials into the pit.  The exact 
nature is yet unknown.  A full inventory of the equipment used to operate the pit should 
be evaluated as to the impact upon air quality.   
 
Issue:  Act of Dredging & Transportation of Waste as a Source of Air and Water 
Pollution 

The act of dredging and excavating thousands of yards of material also poses a 
threat to the environment and local human population.  Although Carmeuse and 
Wolverine anticipate utilizing a cofferdam to prevent soil from entering Lake Huron, the 
act of excavation continues to produce pollution to nearby areas in the form of air 
pollution by excavation equipment, air quality with regards to sediment becoming 
airborne, as well as air pollution resulting from the transport of excavated materials.  It is 
unknown as to what precautions Carmeuse and Wolverine intend to take to prevent debris 
from becoming airborne during construction, let alone what levels of emissions and 
particulates Carmeuse and Wolverine anticipate entering the surrounding environment 
through the use of construction equipment and vehicles.   

 
The EPA estimated that over 750 lb/hr of NOx could be released through point 

sources such as emergency generators, clam shell, front end loaders, transport, trucks, etc.  
during excavation and dredging of the Hudson River.  Additionally, over 18 lb/hr of 
VOC; 6 lb/hr of PM10; 55 lb/hr of SO2;; 413 lb/hr of CO; and over 6 lb/hr of PM2.5.25  
While the dredging and onshore construction needs may differ from those required for 
the Hudson River dredging, the Calcite Harbor equipment running on diesel and gasoline 
will work in tandem and in close quarters releasing emissions which could cause injury to 
the surrounding population and environment.   

 
The Cofferdam is not intended to prevent air pollution of particulate matter, it is 

intended to protect against the pollution of Lake Huron during the excavation of the 
shoreline.  This dam will not protect Lake Huron from pollution during the dredging of 
bottomlands.  Neither Carmeuse nor Wolverine has proposed a solution to prevent water 
pollution through the spread of sediment and other pollutants during the dredging 

                                                                                                                                                 
www.epa.gov/otaq/marine.htm. 
25 Table I-9:  Processing Facility Emission Rates, Phase 1 Final Design Report Hudson River PCBs 
Superfund Site retrieved June 17, 2009 from 
http://www.epa.gov/region2/superfund/hudson/df_designreport/2006_3_21_attachment_i_air_quality_mod
eling.pdf. 
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procedure beyond utilizing clam bucket dredging “or other similar method.”26  In order 
for a permit to be granted, Carmeuse and Wolverine should be required to utilize silt 
curtains or gunderbooms to reduce the flow of sediment beyond the dredging area.27  As 
addressed above, it has yet to be confirmed whether the test results submitted by 
Carmeuse to the DEQ are an adequate representation of the materials to be dredged in 
terms of pollutants and the physical make up (whether sediment is sandy or silty).  
Whereas silty sediment poses greater problems with regards to dredging and preventing 
suspended sediment from overloading the waterway, additional safeguards should be 
utilized by Carmeuse and Wolverine to protect Lake Huron.   

 
The dredged material will likely be transported via shallow construction barges 

and sealed trucks.  The application available for public review does not mention what 
protections will be implemented to prevent the flow of dredged materials into Lake 
Huron during the transfer to land on the shallow construction barges.  The permit 
application fails to address whether Carmeuse and Wolverine intend to utilize 
Scow/barge overflow techniques in the transfer of dredged materials to the disposal site.  
While this technique would assist in the dewatering process of the dredged materials, it 
also poses an increased risk of spreading sediment, suspended solids as well as other 
pollutants from within the dredged materials.  Dewatering during dredging within a 
contained area may be permissible. However, dewatering during transport or outside of 
the dredged area should be avoided.28  In order to reduce the impacts on Lake Huron and 
surrounding waters, such techniques should not be authorized. 
 
Issue:  Danger To Local Wildlife  

In addition to the dangers posed by air pollution and sediment transfer, a more 
thorough study should be incorporated into this permit with regards to migration and 
reproduction habits of local wildlife.  Extending the harbor hundreds of feet out into Lake 
Huron will have an impact upon the habits of aquatic life.  Additionally, on-land disposal 
sites are notorious for massive plant growth, attracting animal life.  The design of the 
disposal site should be modified to allow for precautionary measures to protect wildlife 
attracted to the grounds.29   

The Fish and Wildlife Service lists the Piping Plover as an endangered species in 
Presque Isle County.  The Piping Plover’s habitat is along the beaches of the Great Lakes 
shorelines.  Additionally, plants such as the Dwarf Lake Iris and Houghton’s Goldenrod 
are listed as threatened plants along the Lake Huron shore in Presque Isle County.30  

 

                                                 
26 Carmeuse & Wolverine Joint Permit Application, File No:  09-71-0006-P.   
27 United States Army Corps of Engineers Dredging “Best Management Practices” retrieved June 15, 2009 
from http://www.spn.usace.army.mil/ltms2001/appi.pdf.   
28  General Guidelines for Dredging and In-water and Riparian Management of Dredged Material, retrieved 
June 16, 2009 from http://www.dec.ny.gov/docs/water_pdf/togs519.pdf.   
29 Confined Disposal Facilities on the Great Lakes, USACE retrieved June 17, 2009 from 
http://www.lrd.usace.army.mil/_kd/Items/actions.cfm?action=Show&item_id=1213&destination=ShowIte
m.   
30  County Distribution of Federally-listed Threatened, Endangered, Proposed, and Candidate Species, 
retrieved June 16, 2009 from http://www.fws.gov/midwest/Endangered/lists/michigan-spp.html.   
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Piping Plovers prefer wide, flat, open, sandy beaches with very little grass or 
vegetation.31  Massive plant growth at the disposal site could pose a great threat to the 
Plover by eliminating breeding grounds.  A study should be conducted to ensure that the 
Piping Plover does not utilize the proposed disposal site for nesting.   

 
The Dwarf Lake Iris grows only around the northern shores of Lake Michigan and 

Lake Huron and thrives in Limestone-rich gravel and bedrock, potentially making the 
quarry an ideal location for the iris to reproduce.32  Excavation of grounds near the waters 
edge as well as disposal of waste along areas close to Lake Huron’s shore pose a great 
threat to the habitat of the iris.  The proposed sites should be evaluated with regards to the 
dangers construction could have upon the threatened species. The USACE should provide 
documentation showing consultation with the U.S. Fish and Wildlife Service and full 
compliance with the Endangered Species Act. If such consultation has not yet occurred, it 
must, prior to any DEQ or USACE decision on the permit application.   

 
An inquiry as to the effects of increased emissions, sediment transfer, increased 

traffic and shore disturbance, on local wildlife must be conducted.  The inquiry should 
include an area larger than the proposed project site to account for wafting diesel fumes 
and sediment transfer by littoral drift.   
 
Issue:  Compliance with the CWA and the Corps’ Public Interest Review 

Section 404(b) of the Clean Water Act requires disposal sites subject to § 404 
dredge and fill permit requirements to be “specified … through the application of 
guidelines developed by the Administrator [of the EPA], in conjunction with the 
Secretary [of the Army].”33  These “guidelines,” located at 40 C.F.R. Part 230, provide 
the “substantive criteria used in evaluating discharges of dredged or fill material under 
Section 404 of the Clean Water Act.”34   

Fundamental to the Guidelines “is the precept that dredged or fill material should 
not be discharged into the aquatic ecosystem, unless it can be demonstrated that such a 
discharge will not have an unacceptable adverse impact either individually or in 
combination with known and/or probable impacts of other activities affecting the 
ecosystems of concern.”35  To that end, the Guidelines impose four sequential substantive 
limitations on the issuance of dredge and fill permits: (1) there must be no “practicable 
alternative”; (2) the discharge must not cause a violation of any other statute or law; (3) 
the discharge must not “cause or contribute to significant degradation of the waters of the 
United States”; and (4) all “appropriate and practicable steps” must be taken to 
“minimize potential adverse impacts” of the discharge. The Corps may not issue a permit 
if it violates these Guidelines.36  Moreover, the Corps’ Record of Decision must contain a 

                                                 
31 Piping Plover Fact Sheet, U.S. Fish & Wildlife Services retrieved June 17, 2009 from 
http://www.fws.gov/midwest/endangered/pipingplover/pipingpl.html.   
32 Dwarf Lake Iris, U.S. Fish & Wildlife Service retrieved June 17, 2009 from 
http://www.fws.gov/midwest/endangered/plants/dwarflak.html.   
33 33 U.S.C. § 1344(b) 
34 45 Fed. Reg. 85336 (December 24, 1980); see 33 C.F.R. § 323.6. 
35 40 C.F.R. § 230.1(c).   
36 33 C.F.R. §§ 320.4(a)(1), 323.6(a). 
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detailed explanation of the district engineer’s conclusions regarding compliance with 
each of these conditions.37  38   

In addition to the requirements of the Clean Water Act, the Corps must also 
undertake a separate “public interest review” of all applications for Department of the 
Army permits.39  In this general review, the Corps must evaluate a proposal’s overall 
impact on the public interest, balancing “benefits which reasonably may be expected to 
accrue from the proposal . . . against its reasonably foreseeable detriments,” considering 
all relevant factors, including more than twenty specific subjects of concern detailed in 33 
C.F.R. § 320.4(a).40   

Finally, a number of state law requirements also apply.  For example, for a permit 
to use the bottomlands, it must be shown that the adverse effects to the environment, 
public trust, and riparian interests of adjacent owners are minimal and will be mitigated 
to the extent possible.41  It must also be shown that there is no feasible and prudent 
alternative to the proposed activity.42  

In this case, the materials made available to us fail to demonstrate that this project 
meets the requirements of state and federal law.  First, the Corps has not provided us with 
an alternatives analysis to show that there are no less damaging alternatives to the 
currently proposed project.  See Utahns for Better Transp. v. U.S. Dep't of Transp., 305 
F.3d 1152, 1187 (10th Cir. 2002) (citing  40 C.F.R. §  230.10(a) (“Except as provided 
under section 404(b)(2), no discharge of dredged or fill material shall be permitted if 
there is a practicable alternative to the proposed discharge which would have less adverse 
impact on the aquatic ecosystem ….”).  In fact, it is not clear whether such a finding is 
possible in this case because there is no assurance that the Wolverine Coal Plant will be 
built, thus, no evidence for the need of an expansive harbor to accommodate shipments of 
coal.  Furthermore, there has been no evidence presented in the application to indicate 
why maintenance dredging of the existing harbor would not accommodate the quarry’s 
needs. 

Secondly, the significant environmental impacts of this project will likely “cause 
or contribute to significant degradation of the waters of the United States” in violation of 
40 C.F.R. §§ 230.10(b) and (c).43  The Corps’ review of significant degradation must be 
                                                 
37 33 C.F.R. § 325.2(a)(6); 40 C.F.R. § 230.12(b). 
38 Under 40 C.F.R. § 230.12, the proposed discharge of dredged or fill material must be specified as (1) 
complying with the Guidelines or (2) complying with the Guidelines with “appropriate and practicable 
discharge conditions” or (3) failing to comply with the Guidelines where there are practicable, less 
environmentally harmful alternatives, or there are inadequate mitigation measures, or the discharge will 
result in “significant degradation of the aquatic ecosystem,” or where “there does not exist sufficient 
information to make a reasonable judgment as to whether the proposed discharge will comply” with the 
Guidelines. 
39 See 33 C.F.R. § 320.4(a).   
40 See generally, Van Abbema v. Fornell, 807 F.2d 633, 636 (7th Cir. 1986).   
41 See Mich Adm. Code Rule 322.1015. 
42 Department of Environmental Quality, Land and Water Management, Great Lakes Submerged Lands.  
Retrieved June 15, 2009 from 
http://www.state.mi.us/orr/emi/admincode.asp?AdminCode=Single&Admin_Num=32201001&Dpt=EQ&
RngHigh=.   
43 Sections 230.10(b) of the Guidelines prohibits the discharge of dredged or fill material if it: 
(1) causes or contributes to violations of state water quality standards; 
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based on “appropriate factual determinations, evaluations, and tests” with “special 
emphasis on the persistence and permanence” of the effects outlined in Subparts B 
through G of the Guidelines.  Id. These subsections contain guidance for evaluating 
potential impacts – both direct and indirect (see Fox Bay Partners, 831 F. Supp. at 609) – 
on the physical, chemical, and biological characteristics of the aquatic ecosystem, as well 
as the potential effects on human use characteristics. We have not seen any evidence 
demonstrating the Corps’ compliance with these requirements in this case. Instead, the 
record demonstrates that the massive dredging of the harbor and placement of dredged 
material near the 100 year floodplain pose a significant risk to the water quality of Lake 
Huron. Carmeuse and Wolverine merely cite the fact that the area nearby the harbor is 
industrial.  There is no mention of waters further downstream, nor the potential effects 
upon downstream shoreline or the land at the existing harbor facility. 

 
Finally, the record fails to demonstrate compliance with 40 C.F.R. § 230.10(d), 

which prohibits the issuance of a permit “unless appropriate and practicable steps have 
been taken which will minimize potential adverse impacts of the discharge on the aquatic 
ecosystem.”  See Fox Bay Partners, 831 F. Supp. at 610; Bersani v. Robichaud, 850 F.2d 
36, 38 (2d Cir. 1988) (upholding EPA’s rejection of applicant’s mitigation plan). In this 
case, we have not even been provided with the applicant’s mitigation plan, much less 
with assurances that such a plan is “appropriate” and “practicable.”   
 

Issue: The Michigan Environmental Policy Act 
The Michigan Constitution establishes the protection of public health, welfare, 

and the environment as a paramount concern for state government.  Article IV, section 52 
of the Michigan Constitution provides: 

 
The conservation and development of the natural resources of the state are 
hereby declared to be of paramount public concern in the interest of the 
health, safety and general welfare of the people.  The legislature shall 
provide for the protection of the air, water and other natural resources of 
the state from pollution, impairment and destruction. 

 
As the Michigan Supreme Court has made clear, this text imposes a mandatory 

duty on the Michigan Legislature to protect the environment.44 
 

The Legislature carried out this duty by passing the MEPA,45 a “world famous” 
statute that was one of the first to provide citizens with a legal tool to protect the 
environment from public or private degradation.46  The MEPA allows for “any person” to 
bring a court action for “the protection of the air, water, and other natural resources and 
                                                                                                                                                 
(2) violates any toxic limits under the CWA; 
(3) jeopardizes federally threatened or endangered species, or their critical habitat; or 
(4) violates the Marine Protection, Research, and Sanctuaries Act. 
44 State Highway Commission v. Vanderkloot, 392 Mich. 159, 179-180 (1974). 
45 M.C.L. 324.1701 et seq. 
46 Ray v. Mason County Drain Commissioner, 393 Mich. 294, 298 & n.1 (Mich. 1975). 
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the public trust in these resources from pollution, impairment, or destruction.”47  If the 
individuals or organizations bringing the MEPA case can demonstrate that the proposed 
dredging and harbor expansion would or is likely to “pollute, impair, or destroy” the 
environment, then Carmeuse and Wolverine must demonstrate that there is “no feasible 
and prudent alternative” that would achieve the objective of the proposed expanded 
harbor and dredging, and that the proposed expanded harbor and dredging is “consistent 
with the promotion of the public health, safety, and welfare in light of the state’s 
paramount concern for the protection of its natural resources from pollution, impairment 
and destruction.”48   
 

In reviewing a MEPA case, a court may evaluate the adequacy of any applicable 
“standard for pollution or for an antipollution device or procedure” and “direct the 
adoption” of a more stringent standard if the court finds that standard to be “deficient.”49  
The threshold question under the MEPA, therefore, is whether a proposed action would 
“pollute, impair, or destroy” the environment.  Michigan courts have defined “impair” as 
“to weaken, to make worse, to lessen in power, diminish, or relax, or otherwise affect in 
an injurious manner.”50   
 

In evaluating whether such impairment has occurred, Carmeuse and Wolverine 
should not weigh the benefits of the proposed expanded harbor and dredging against its 
impacts, but rather should evaluate whether the proposed project poses a significant 
enough environmental risk to natural resources to trigger a MEPA prima facie case.51  A 
showing that environmental harm will definitely occur is not necessary; instead, “a 
MEPA claim may be founded on ‘probable damage to the environment.’”52 
 

In addition, the resources that are impaired by a proposed action need not be rare 
or unique in order to trigger the MEPA, because “one of the primary purposes of the 
MEPA is to protect our natural resources before they become ‘scarce.’”53  In other words, 
if the proposed expanded harbor and dredging is likely to significantly injure or diminish 
a natural resource, the MEPA is triggered.  If the proposed expanded harbor and dredging 
triggers the MEPA, then it “may not proceed . . . as planned” if there is one or more 
feasible and prudent alternatives that would reduce the pollution, impairment, or 
destruction that the expanded harbor and dredging would cause.54   
 

                                                 
47 M.C.L. 324.1701(1). 
48 M.C.L. 324.1703(1). 
49 M.C.L. 324.1701(2). 
50 Whittaker Gooding Co. v. Scio Twp. Zoning Bd. of Appeals, 323 N.W.2d 574, 576 (Mich. App. Ct. 
1982), citing Michigan United Conservation Clubs v. Anthony, 280 N.W.2d 883 (Mich. App. Ct. 1979). 
51 Attorney General, ex. Rel. Natural Resources Comm’n v. Balkema, 477 N.W.2d 100, 102 (Mich. App. 
Ct. 1991). 
52 City of Jackson v. Thompson-McCully Co., 608 N.W.2d 531, 536 (Mich. App. Ct. 2000), citing Ray, 393 
Mich. at 309. 
53 Nemeth v. Abonmarche Development, Inc., 457 Mich. 16, 34 (Mich. 1998). 
54 Oscoda Chapter of PBB Action Committee, Inc. v. Dept. of Natural Resources, 403 Mich. 215, 232 
(Mich. 1978). 
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The proponent of the proposed expanded harbor and dredging (Carmeuse and 
Wolverine) bears the burden of demonstrating that alternatives do not exist.55  An 
alternative is considered “feasible” if it “is likely to work out or be put into effect 
successfully.”56  An alternative may be rejected on the basis of cost only if it is 
“prohibitively expensive;” an alternative should not be dismissed simply because it 
would “substantially increase production costs” or be “financially burdensome.”57  Of 
course, often a less polluting alternative also proves to be less costly, creating a win-win 
situation for serving the proposed need at a reduced cost. 
 

The determination of whether an alternative is “prudent” does not involve a 
“comprehensive balancing of competing interests.”58  Instead, an alternative is imprudent 
only if there are “truly unusual factors” that result in the alternative posing “unique 
problems” or costs that “approach ‘extraordinary magnitude.’”59 As the Minnesota 
Supreme Court has explained in interpreting the same standard under the Minnesota 
Environmental Rights Act, the “feasible and prudent alternative” requirement sets an 
“extremely high standard” under which a proponent of a polluting project must “show 
that no alternative was available that did not itself create extreme hardship.”60  In the 
absence of such a showing, the permit application should not be approved. 

 

                                                 
55 Wayne County Dept. of Health v. Olsonite Corp., 263 N.W.2d 778, 795 (Mich. App. Ct. 1978). 
56 Id. at 796. 
57 Id. at 796, citing Industrial Union Dept., AFL-CIO v. Hodgson, 499 F.2d 467, 477-78 (D.C. Cir. 1974). 
58 Id. at 797, citing Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 411 (1971). 
59 Id. 
60 State by Archabal v. County of Hennepin, 495 N.W. 2d 416, 423, 426 (Minn. 1993). 
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Conclusion 
Carmeuse and Wolverine have failed to provide an adequate study into the total 

effects of dredging, mitigation, alternatives, and the actual need for a larger harbor 
facility. Accordingly, the permit application should be denied.  

On behalf of the Natural Resources Defense Council, Environmental Law and 
Policy Center, Great Lakes Environmental Law Center, and Sierra Club, the Great Lakes 
Environmental Law Center appreciates the opportunity to submit these comments 
opposing issuance of Permit Application Number 09-71-0006-P.  If you have any 
questions concerning these comments, or would like to discuss our comments further, 
please feel free to contact Nick Schroeck at the telephone number and email address 
listed below. 

 
Sincerely, 
 
Nick Schroeck      
Attorney  
Great Lakes Environmental Law Center 
440 Burroughs Street, Suite 111, Box 70  
Detroit, Michigan 48202 
Tel: 313-820-7797     
Email: nschroeck@wayne.edu 
www.glelc.org 
 
Catherine A. Deciechi 
Summer Associate 
Great Lakes Environmental Law Center 
440 Burroughs Street, Suite 111, Box 70  
Detroit, Michigan 48202 
Tel: 586.222.3070 
Email: cdeciechi@hotmail.com 
 

 


