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Acting Permit Section Supervisor 
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P.O. Box 30620 
Lansing, MI 48909-7760 
 
 

Re: Comments on Draft Permit to Install, Permit No. 341-07, Consumers Energy 
Karn-Weadock Facility.   

 
Dear Ms. Dolehanty, 
 
 Please accept these comments submitted on behalf of the Natural Resources Defense 
Council, Citizens Exploring Clean Energy, Clean Water Action, Ecology Center, Environmental 
Law and Policy Center, Great Lakes Environmental Law Center, Michigan Energy Alternatives 
Project, Michigan Environmental Council, Michigan Land Use Institute, Midland CARES, and 
the Sierra Club (collectively, the “Citizen Groups”)1 regarding the Michigan Department of 
Environmental Quality’s (“MDEQ” or “Agency”) draft Permit to Install, Permit No. 341-07 
(“Draft Permit”), for Consumers Energy’s (“Consumers” or “Applicant”) proposed 930 MW 
coal-fired power plant (“Proposed Coal Plant”), at the existing Karn-Weadock facility in 
Essexville, Michigan.  
 

                                                 
1 Technical assistance on these comments was provided by Michelle Keith, P.E., (engineering), Khanh Tran (air 
quality modeling), and Emily Kennedy, Ph.D. (human health risk assessment).  Mr. Tran’s comments are included 
as Attachment A, Dr. Kennedy’s as Attachment B, and Ms. Keith’s statement of qualifications as Attachment C.  
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For the reasons set forth below, MDEQ must reject Consumers’ permit application as it 
fails to meet the requirements of the federal Clean Air Act and Michigan state laws and 
regulations. If MDEQ decides, unwisely and in neglect of its duties, to continue to process 
Consumers’ application, Consumers must submit an amended application that includes a 
thorough and objective evaluation of need and alternatives, and MDEQ must redraft substantially 
the permit terms and conditions, re-notice the revised draft permit, and provide the public with a 
meaningful opportunity to comment on Consumers’ amended application and the revised draft 
permit.  
 

I. INTRODUCTION 
 

At a time when there is a growing nationwide trend against new coal-fired power 
generation, Consumers is proposing to build a $2.67 billion, 930 MW pulverized coal plant. As 
numerous regulatory agencies and private market leaders have determined, the increasing cost of 
coal and coal plants, combined with the certain future cost of greenhouse gas (“GHG”) 
regulation, make conventional pulverized coal plants like the one proposed by Consumers here 
simply irresponsible investments.  When the cost of future GHG regulations are factored in (and 
often even when they are not), cleaner options are more economic.  The good news is that 21st 
century alternatives are available.  Energy efficiency, demand side management, wind, 
concentrated solar, biomass, geothermal, and highly-efficient natural gas combined cycle options 
are commercially available and less costly.  They also have the potential to grow Michigan-based 
jobs to a greater degree than an inefficient plant burning coal that must be purchased from other 
states.  
 

While Consumers makes frequent statements about how “clean” its plant would be, the 
reality is much different.  The plant would release approximately 8.1 million tons of carbon 
dioxide (“CO2”) – a primary cause of global warming – per year, and Consumer has made no 
binding commitments to capture and permanently sequester those emissions.  In addition, 
contrary to Consumers’ assertion that its proposed emission limits represent the best or 
maximum achievable, there is clear evidence that significantly lower emissions of sulfur dioxide 
(“SO2”), particulate matter (“PM”), mercury, and other harmful air pollutants are achievable and 
must be required.  Also, while Consumers publicly claims that its proposal will result in a net 
environmental gain due to the shut down of existing coal plants that have illegally operated 
without modern pollution controls for decades, the Applicant has not committed to actually shut 
down any unit.  
 
 Unfortunately, by issuing the Draft Permit, MDEQ has proposed to approve Consumers’ 
environmentally and economically misguided proposal.  A careful review of the record shows 
that the Draft Permit is legally insufficient in numerous ways, many of which are summarized 
here and described in depth below.  
  

• MDEQ failed to comply with its duty under federal and state law to analyze the impacts 
of the Proposed Coal Plant’s emission of CO2 and other GHGs, and to impose binding 
Best Available Control Technology (“BACT”) limits on those emissions  
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• MDEQ failed to comply with its duty under federal and state law to impose binding 
BACT limits on the Proposed Coal Plant’s emissions of fine particulate matter, which is 
commonly referred to as PM 2.5 

 
• MDEQ failed to ensure that the emission limits proposed in the Draft Permit for SO2, 

PM, and other pollutants reflect the use of BACT.  The flaws in MDEQ and Consumers’ 
BACT analysis include:  

 
o Improper rejection of Integrated Gasification Combined Cycle (“IGCC”) 

technology  
o Reliance on “worst case assumptions” regarding the pollution content of the coal 

to be used, rather than an evaluation of cleaner fuels. 
o Improper rejection of the use of a Wet Electrostatic Precipitator (“Wet ESP”), 

which would reduce emissions of a range of pollutants 
o Failure to require the maximum emission reductions achievable at the Proposed 

Coal Plant  
o Failure to impose limits that reflect BACT on emissions from the Proposed Coal 

Plant during periods of startup, shutdown, maintenance, and malfunction 
o Failure to impose limits that reflect BACT on materials handling processes, the 

auxiliary boiler, and the cooling tower for the Proposed Coal Plant  
 
• MDEQ failed to ensure that the emission limits for mercury and other hazardous air 

pollutants (“HAPs”) in the Draft Permit satisfy the requirements of the Clean Air Act’s 
Maximum Achievable Control Technology (“MACT”) provisions 

 
• MDEQ relied on a flawed assessment of the air quality impacts of the Proposed Coal 

Plant that, among other things, failed to ensure that the Plant’s emissions would not cause 
or contribute to exceedances of the National Ambient Air Quality Standards (“NAAQS”) 
for PM 2.5 

 
• MDEQ failed to require a binding schedule for Consumers to bring a number of its 

existing coal-fired power plants in the state into compliance with the New Source Review 
provisions of the Clean Air Act  

 
• MDEQ relied on human health risk assessments that underestimated the public health 

impacts of toxic air pollution emissions from the Proposed Coal Plant 
 

• MDEQ failed to provide the public a meaningful opportunity to comment on the Draft 
Permit for the Proposed Coal Plant by holding a public hearing that was marred by 
alcohol-fueled improper behavior by supporters of the plant, and by charging well over 
$1,500 to produce a copy of MDEQ’s project file regarding the permit application   

 
The Citizen Groups support Governor Granholm’s decision to require MDEQ to comply 

with its legal duty to assess whether there is a need for new generating capacity and whether 
environmentally better alternatives can satisfy whatever need exists.  The Citizen Groups look 
forward to MDEQ submitting Consumers’ analysis of those issues to public review and comment 
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and plan to offer comprehensive comments on these issues in response to Consumers’ filing.  In 
the meantime, however, the evidence on the current record shows that MDEQ must deny the 
requested permit.  If the Agency continues to process the Draft Permit, it must require 
Consumers to submit a substantially revised permit application, the Agency must revise the 
terms and conditions substantially, and the revised draft must be re-noticed and the public must 
have a full and fair opportunity to comment and request a hearing on the revised draft. 

 

II. MDEQ MUST DENY THE PERMIT BECAUSE THERE ARE CLEANER 
ALTERNATIVES TO THE PROPOSED COAL PLANT. 

 
MDEQ has a duty to consider cleaner alternatives to the Proposed Coal Plant under both 

state and federal law.  At the state level, the Michigan Environmental Protection Act (“MEPA”), 
M.C.L. 324.1701 et seq., forecloses MDEQ from granting the requested permit to Consumers 
unless the Applicant can demonstrate that there are no feasible and prudent alternatives that 
would avoid or reduce the pollution, impairment, and destruction of the environment that the 
Proposed Coal Plant would cause, and Rule 901, Mich. Admin Code R. 336.1901, forecloses 
MDEQ from approving the emission of injurious levels of air pollutants.  At the federal level, 
Section 165(a)(2) of the Clean Air Act, 42 U.S.C. § 7475(a)(2), requires a thorough and 
objective evaluation of the need for and alternatives to the Proposed Coal Plant especially where, 
as here, the public has raised questions regarding those issues.  As set forth below, the available 
evidence demonstrates that such an evaluation will show that there is no need for the Proposed 
Coal Plant, and that there are feasible and prudent cleaner alternatives for satisfying Consumers 
and Michigan’s energy needs.   
 

In her February 3, 2009 Executive Directive (No. 2009-2), Michigan Governor Granholm 
reminded the Agency of its duty to comply with the alternatives requirements of MEPA and 
Section 165(a)(2).  It is the Citizen Groups’ understanding that the Agency is going to require 
Consumers to submit an analysis of need and alternatives soon after the public comment period 
closes on the Draft Permit, and then work with the Michigan Public Service Commission 
(“MPSC”) to evaluate these issues.  The roles of the two agencies are laid out in a Memorandum 
of Understanding and MPSC order.2 The Citizen Groups intend to provide a thorough analysis of 
need and alternatives as a comment on Consumers’ submission.  We urge MDEQ to ensure that 
the public has 90 days to review and comment on Consumers’ submission and also an 
opportunity to review and comment on whatever evaluation of these issues the MPSC provides. 
It is also our understanding based on conversations with the agency that MDEQ views the need 
and alternatives analysis as proceeding solely under Section 165 of the Clean Air Act. We urge 
MDEQ to fully meet its duties under MEPA as well through the alternatives process.  For now, 
the Citizen Groups offer the following comments regarding need and alternatives, which 
demonstrate that a thorough and objective evaluation will almost certainly lead to the conclusion 
that Consumers’ permit application must be rejected pursuant to MEPA, Rule 901, and Section 
165(a)(2).   
 
                                                 
2 See Exhibit 1, Memorandum of Understanding Between the Michigan Public Service Commission and the 
Michigan Department of Environmental Quality, April 1, 2009, and Exhibit 2, Order, Docket No. U-15958, 
Michigan Public Service Commission, April 30, 2009.  
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A. MEPA Precludes Granting The Permit When There Are Less 
Environmentally Damaging Alternatives.  

 
Pursuant to Michigan’s overarching environmental protection law, MEPA, the Proposed 

Coal Plant is a project that would “pollute, impair, or destroy” the environment and, therefore, 
can only be permitted if there are no feasible and prudent alternatives that are less 
environmentally damaging.  When such alternatives exist, as they do here, MDEQ must reject or 
modify the proposed action in favor of such cleaner alternatives.  At a minimum, MEPA and the 
Governor’s Executive Directive provide that MDEQ must require Consumers to submit an 
objective and thorough evaluation of need and alternatives, and subject such analysis to public 
comment and independent review before this permitting process can proceed.3   
 

1. The Michigan Constitution Grants The Right To Be Free From 
Unnecessary Environmental Harm, Which MEPA Provides A 
Process for Implementing. 

 
MEPA implements rights created by the Michigan Constitution, which provides that 

public health, welfare, and the environment are a paramount concern for state government and 
require protection.  Article IV, Section 51 of the Michigan Constitution states: 

 
The public health and general welfare of the people of the state are hereby 
declared to be matters of primary public concern. The legislature shall pass 
suitable laws for the protection and promotion of the public health. 

 
Art. IV, Section 52 states:  
 

The conservation and development of the natural resources of the state are hereby 
declared to be of paramount public concern in the interest of the health, safety and 
general welfare of the people. The legislature shall provide for the protection of 
the air, water and other natural resources of the state from pollution, impairment 
and destruction. 

 
Through these provisions of Michigan’s governing document, the people have imposed a 

mandatory duty on the Michigan Legislature to protect the environment. State Highway 
Commission v. Vanderkloot, 392 Mich. 159, 179-180 (1974).  One way that the legislature 
carried out its obligation was to pass MEPA, which provides citizens a legal tool to implement 
their constitutional rights to protect the environment from public or private degradation.  Ray v. 
Mason County Drain Commissioner, 393 Mich. 294, 298 & n.1 (Mich. 1975).   

 
There are two general categories of citizen rights under MEPA.  First, MEPA provides to 

“any person” a right to bring a court action for “the protection of the air, water, and other natural 
resources and the public trust in these resources from pollution, impairment, or destruction.”  
                                                 
3 The Citizen Groups hereby incorporate the comments on MEPA’s requirements with regards to coal plant permit 
applications pending before the agency that they submitted to Steven Chester on September 4, 2008 and March 19, 
2009. See Exhibit 3, Letter from Natural Resources Defense Council et al., to Steven Chester, Director MDEQ, 
September 4, 2008, and Exhibit 4, Letter from Natural Resources Defense Council, et al. to Steven Chester, Director 
MDEQ, March 19, 2009.   
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M.C.L. 324.1701(1).  If the person enforcing MEPA demonstrates that a proposed action will or 
is likely to “pollute, impair, or destroy” the environment, then the defendant—the polluter—
bears the heavy burden to show that there is “no feasible and prudent alternative” that would 
achieve the objective of the proposed action, and also show that the project is “consistent with 
the promotion of the public health, safety, and welfare in light of the state’s paramount concern 
for the protection of its natural resources from pollution, impairment and destruction.”  M.C.L. 
324.1703(1).  Courts are not limited to regulations on the books for the various environmental 
protection programs.  Rather, a court must “direct the adoption” of a more stringent standard if 
existing standards are “deficient.” M.C.L. 324.1701(2).     

   
Second, MEPA requires MDEQ “in administrative, licensing, or other proceedings” to 

determine the “pollution, impairment, or destruction” that a proposed action would cause, and to 
reject the proposed action if there is a feasible and prudent alternative that would avoid or 
minimize such impacts.  M.C.L. 324.1705(2).4  This requires findings and regulation beyond the 
bare minimums of other existing regulatory programs such as the Clean Air Act.  Instead, MEPA 
is “supplementary to existing administrative and regulatory procedures,” M.C.L. 324.1706; State 
Highway Comm’n, 392 Mich. at 182-83.  MDEQ is specifically required to adopt more stringent 
standards for approving polluting projects under MEPA than may exist under existing federal 
regulations.  Her Majesty the Queen in Right of the Province of Ontario v. City of Detroit, 874 
F.2d 332, 344 (6th Cir. 1989).  Here, that means that MDEQ must use MEPA to protect the 
public health, welfare, and the environment where the Clean Air Act fails to provide, or has been 
interpreted in ways that fail to provide, adequate protections.   

  
2. MEPA is triggered if a proposed action would “pollute, impair, or 

destroy” the environment. 
 
 MEPA is triggered because the Proposed Coal Plant would “pollute, impair, or destroy” 
the environment.  This can, and in fact does occur despite compliance with the Clean Air Act’s 
minimum requirements.  Michigan law provides that a project “impairs” the environment 
whenever it “weaken[s]… make[s] worse… lessen[s] in power, diminish[es], or relax[es], or 
otherwise affect[s] in an injurious manner.”  Whittaker Gooding Co. v. Scio Twp. Zoning Bd. of 
Appeals, 323 N.W.2d 574, 576 (Mich. App. Ct. 1982), citing Michigan United Conservation 
Clubs v. Anthony, 280 N.W.2d 883 (Mich. App. Ct. 1979).  Notably, MDEQ is prohibited from 
weighing costs and benefits of a proposed project when evaluating whether the project may 
impair natural resources or the environment.  Attorney General, ex. Rel. Natural Resources 
Comm’n v. Balkema, 477 N.W.2d 100, 102 (Mich. App. Ct. 1991).  Additionally, harm need not 
be certain for MEPA to apply.  Rather, MEPA may be triggered even if the harm to the 
environment is only “probable” rather than certain.  City of Jackson v. Thompson-McCully Co., 
608 N.W.2d 531, 536 (Mich. App. Ct. 2000), citing Ray, 393 Mich. at 309.  The environment to 
be harmed need not be “rare” or “unique.”  Nemeth v. Abonmarche Development, Inc., 457 Mich. 
16, 34 (Mich. 1998).  To the contrary, MEPA is intended to apply well before natural resources 
are damaged to that extent; it is intended to “protect our natural resources before they become 
‘scarce.’”  Id.  Finally, MEPA requires an assessment of all environmental media impacted or 

                                                 
4 M.C.L. 324.1705(1) authorizes “any person” to move to intervene in an administrative, licensing, or other 
proceeding by filing a petition alleging that the proposed action under consideration would pollute, impair, or 
destroy the environment. The Citizen Groups intend to submit such a petition in the near future.  
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potentially impacted by a proposed action, including air, water, and land. See M.C.L. 
324.1705(2).5 
 
 There can be no reasonable dispute that Consumers’ Proposed Coal Plant would “pollute, 
impair, or destroy” the environment and, therefore, that MEPA is triggered here.6  As described 
below and throughout these comments, the air pollution emissions from the Plant would 
exacerbate climate change and adversely impact public health, air quality, water quality, and 
vegetation.  In addition, there would be significant impacts from the coal mining and 
transportation, water withdrawals and discharges, and waste disposal that the Plant would 
require.  Such impacts plainly qualify as pollution, impairment, or destruction of Michigan’s 
environment and natural resources.  Given these harms, there is no justification for not ensuring 
full compliance with MEPA during this permit proceeding.  
 

3. MEPA Requires a Thorough and Objective Evaluation of Whether 
Cleaner Alternatives to a Proposed Action Exist.  

 
The Proposed Coal Plant “may not proceed . . . as planned” because there are numerous 

feasible and prudent alternatives that will reduce the pollution, impairment, or environmental 
destruction from the plant.  Oscoda Chapter of PBB Action Committee, Inc. v. Dept. of Natural 
Resources, 403 Mich. 215, 232 (Mich. 1978).  To be “feasible,” an alternative need only be 
“likely to work out or be put into effect successfully.”  Wayne County Dept. of Health v. Olsonite 
Corp., 263 N.W.2d 778, 796 (Mich. App. Ct. 1978).  Increased cost does not make an alternative 
infeasible.  Instead, an alternative is only infeasible due to cost if the cost is “prohibitively 
expensive;” which is a cost threshold far in excess of “substantially increase[d] production costs” 
or costs that are “financially burdensome.”  Id., citing Industrial Union Dept., AFL-CIO v. 
Hodgson, 499 F.2d 467, 477-78 (D.C. Cir. 1974).  Moreover, whether an alternative is “prudent” 
does not involve a “comprehensive balancing of competing interests.”  Id. at 797, citing Citizens 
to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 411 (1971).  An alternative is prudent 
unless there are “truly unusual factors” that pose “unique problems” or costs that “approach 
‘extraordinary magnitude.’”  Id.  As the Minnesota Supreme Court has explained in interpreting 
the same standard under the parallel Minnesota Environmental Rights Act, the “feasible and 
prudent alternative” requirement sets an “extremely high standard” under which a proponent of a 
polluting project must “show that no alternative was available that did not itself create extreme 
hardship.”  State by Archabal v. County of Hennepin, 495 N.W. 2d 416, 423, 426 (Minn. 1993). 
 
                                                 
5 See also Exhibit 5, Executive Directive 1971-10, issued by Governor William Milliken and upheld by the 
Vanderkloot decision: review of all major activities within an agency’s jurisdiction must include “[t]he probable 
impact of the action on the environment; this includes the impact on human life or other ecological systems such as 
wildlife, fish and aquatic life; or on air, water, or land resources.” 
6 In fact, a number of MEPA cases have been based on substantially smaller air pollution impacts than would be 
caused by the Proposed Coal Plant.  See, e.g., City of Jackson, 608 N.W.2d at 486, 489; Her Majesty the Queen, 874 
F.2d at 334; Wayne County Dept. of Health, 263 N.W. 2d at 780-81; see also Manchester Envtl. Coalition v. 
Stockton, 441 A.2d 68, 74-75 (Conn. 1981) (increase in automobile emissions sufficient to establish prima facie case 
under Connecticut Environmental Protection Act).  For example, in City of Jackson, 608 N.W. 2d at 535, the court 
was faced with a MEPA suit regarding air emissions from a $5.5 million asphalt plant.  Similarly, Wayne County 
Dept. of Health, 263 N.W. 2d at 792-93, involved a MEPA suit premised on the emission of paint fumes from a 
factory.  By contrast, the Proposed Coal Plant would cost billions of dollars to build, and would annually release at 
least 8.1 million tons of CO2 and substantial amounts of numerous other air pollutants over the next 50 years. 
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B. Rule 901 Requires Consideration of Cleaner Alternatives.  
 

Rule 901 of the Michigan Administrative Code also requires MDEQ to consider cleaner 
alternatives to the Proposed Coal Plant.  In 1965, the Michigan legislature recognized that harm 
from air pollution can result even when a source is in compliance with other laws and 
regulations.  Therefore, the legislature passed a law providing broad protection against air 
pollution.  Now codified as Rule 901, see Southeastern Oakland County Incinerator Authority v. 
Dept. of Natural Resources, 176 Mich. App. 434, 437 (Mich. App. 1989) (“SOCIA”), the law 
states as follows:  

Notwithstanding the provisions of any other department rule, a person shall not 
cause or permit the emission of an air contaminant or water vapor in quantities 
that cause, alone or in reaction with other air contaminants, either of the 
following: (a) Injurious effects to human health or safety, animal life, plant life of 
significant economic value, or property, (b) Unreasonable interference with the 
comfortable enjoyment of life and property.  

Mich. Admin. Code R. 336.1901 (emphasis added). “Air contaminant,” is defined broadly to 
include all “dust, fume, gas, mist, odor, smoke, vapor, or any combination thereof.” MCL § 
324.5501(a).  As clearly stated its outset, Rule 901’s protective reach applies regardless of other 
regulations. See SOCIA, 176 Mich. App. at 440-441 (upholding MDEQ’s use of Rule 901 to 
require a greater isolation distance of a landfill than specifically required under another 
regulation). The Rule contains a mandatory obligation and a grant of discretion.  It prohibits 
DEQ from issuing a permit that would allow injurious levels of air contaminants (“a person shall 
not… permit the emission”), as well as gives MDEQ the authority to deny a permit and/or 
require additional controls or protective measures beyond those mandated under other 
regulations.  
 
 The harms from the Proposed Coal Plant laid out below and described elsewhere in these 
comments are grounds for rejecting the permit under Rule 901. As a result, the only way in 
which MDEQ may permit a coal plant proposal by Consumers and comply with Rule 901 is to 
consider a cleaner alternative that mitigates the harms from air pollution identified in these 
comments.  If such harms cannot be mitigated, then MDEQ must deny the permit under Rule 
901. 
 
 

C. Section 165 of the Clean Air Act Requires Consideration of Cleaner 
Alternatives.  

 
In the review of a permit application for a major new source of air pollution, Section 

165(a)(2) of the Clean Air Act requires MDEQ to provide the public an opportunity to submit 
testimony on the “air quality impacts of such source, alternatives thereto, control technology 
requirements, and other appropriate considerations.”  42 U.S.C. § 7475(a)(2).  MDEQ is required 
to respond to comments and, therefore, to substantively address the alternatives raised in these 
and other public comments.  Additionally, Section 165(a)(2) grants a permitting authority broad 
discretion to evaluate need, consider alternatives (including the “no build” alternative), conduct 
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or require additional analyses, and impose permit conditions beyond the baseline requirements of 
BACT in order to protect air quality and other environmental values.  In re Prairie State 
Generating Co., PSD Appeal No. 05-05, slip op. at 40 (E.A.B. 2006), quoting U.S. EPA Draft 
NSR Manual, 1990 (“NSR Manual”), at B.13.  Therefore, MDEQ is authorized under Section 
165(a)(2) of the Act to evaluate need and cleaner alternatives for satisfying whatever need is 
identified, and must do so if such issues are raised in public comments, as they are here.   

 
Nor is a Section 165 alternatives analysis inherently limited to assessing air impacts, e.g., 

comparing levels of criteria pollutant and other air contaminant emissions, simply because 
Section 165 is part of the Clean Air Act. In fact, as set forth in the NSR Manual, as quoted in In 
re Prairie State: 
 

Inherently lower polluting processes/practice are usually more environmentally 
effective because of lower amounts of solid wastes and waste water than are 
generated with add-on controls. These factors are considered in the cost, energy 
and environmental impacts analyses in step 4 to determine the appropriateness of 
the additional add-on option.7  

 
Thus it is clear that impacts to land and water from various alternative generating and control 
technologies are key parts of a Section 165 alternatives analysis.  The Citizen Groups raise 
concerns with the impacts to land and water from the proposed plant below.  Therefore, MDEQ 
should assess a full range of environmental impacts under Section 165, as it is required to 
respond to these public comments and may further consider these impacts on its own initiative.8 
The Citizen Groups note that MEPA similarly contains no limitations on the media to be 
concerned in an alternatives analysis, but to the contrary necessitates assessment of a full range 
of environmental impacts.  
 

Simply put, for the reasons herein, Section 165 provides MDEQ statutory authority to 
deny a permit for the Proposed Coal Plant based on health, welfare, and policy considerations 
related to air quality impacts, climate-changing emissions, impacts to water and related to solid 
waste, and the existence of cleaner alternatives.9 

                                                 
7 Exhibit 6, U.S. EPA, 1990 Draft NSR Workshop Manual (1990), at B.13.  
8 MDEQ, in contrast, appears to interpret Section 165 as giving the authority to consider only air impacts. See, e.g., 
Exhibit 1, MOU, at 1 (“The MDEQ performs the following: Administers and enforces laws designed to protect 
human health and the environment from adverse impacts from the discharge of air contaminants,”) and Exhibit 7, 
letter from G. Vinson Hellwig, Chief, MDEQ Air Quality Division, to Brian Warner, Wolverine Power Supply 
Cooperative, April 7, 2009 (“The analysis should consider alternatives that would reduce emissions of criteria 
pollutants (nitrogen oxides, carbon monoxide, volatile organic compounds, particulate matter less than 10 microns, 
particulate matter, sulfur dioxide, lead), hazardous air pollutants (including mercury), and carbon dioxide from the 
proposed facility.) 
9 The Board has said:  

We are unable to reconcile the view that consideration of need for a facility is outside the scope of Section 
165(a)(2) of the Clean Air Act with the text of the statute and prior decisions. The statutory text's plain 
meaning does not lend itself to excluding public comments that request consideration of the “no build” 
alternative to address air quality concerns. Moreover, the Board's and Administrator's prior decisions would 
appear to recognize that consideration of “need” is an appropriate topic under section 165(a)(2). See In re 
EcoEléctrica, LP, 7 E.A.D. 56, 74 (EAB 1997). 

In re Prairie State, slip op. at 42. 
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D. The Proposed Coal Plant Would Pollute, Impair and Destroy Michigan’s 
Environment and Natural Resources for Decades. 

 
There is no question that the Proposed Coal Plant would significantly pollute, impair, or 

destroy the air, climate, water, and other natural resources in Michigan and that, therefore, the 
requirements of MEPA, Rule 901, and Section 165(a)(2) must be followed in evaluating the 
Permit Application.  Every year, the Proposed Coal Plant would emit at least 8.1 million tons of 
CO2 and hundreds of tons of other extremely potent climate changing gases.  As MDEQ 
acknowledges in the Public Participation Document, the Draft Permit would also allow 
Consumers to emit thousands of tons of other air pollutants every year, including: 

 
Pollutant Estimated 
 

Emissions  

Particulate Matter (PM) 437.4 tpy 
PM10 880.9 tpy  
SO2 2,152.9 tpy 
NOX 1,820.5 tpy 
CO 4,523.6 tpy 
Volatile Organic Compounds (VOCs) 132.8 tpy 
Lead 0.29 tpy 
Fluorides 6.1 tpy 
Sulfuric acid mist (H2SO4) 143.5 tpy 
Mercury 63.4 lbs/year 
Other Hazardous Air Pollutants 56.5 tpy 

 
(Public Participation Document (“PPD”) at 12, 49; Permit App. Dec. 11, 2008 Revision to 
Appendix J at 8).  As summarized here, and detailed in later sections of these comments, there is 
no credible dispute that these emissions would have significant impacts to public health and the 
environment.10  
 

1. The Proposed Coal Plant’s CO2 emissions will exacerbate climate change, 
which has significant impacts on public health and the environment.  

 
The Proposed Coal Plant’s emission of CO2 and other greenhouse gases per year will 

exacerbate climate change and its harmful impacts to public health and the environment.  In 
November 2007, the Intergovernmental Panel on Climate Change (“IPCC”) issued its Fourth 
Synthesis Report,11 which carefully explained the latest science and analyses of the extent, 

                                                 
10 For an overview of the environmental and public health consequences of coal use, see Exhibit 8,  Natural 
Resources Defense Council, Coal in a Changing Climate (Feb. 2007), and Exhibit 9 Clean Air Task Force and 
Physicians for Social Responsibility, How Air Pollution From Power Plants Threatens the Health of America’s 
Children (April 2002). 
11 The IPCC, which was created by the World Meteorological Organization (“WMO”) and the United Nations 
Environment Programme (“UNEP”) in 1988, is perhaps the leading source of research and data regarding climate 
change, its causes, and its impacts.  On November 17, 2007, the IPCC finalized its Fourth Assessment Report, which 
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causes, and impacts of climate change.  In that Report, the IPCC concludes that the warming of 
the climate system is “unequivocal,” that changes in atmospheric concentrations of CO2 and 
other greenhouse gases alters the energy balance of the planet’s climate system, that atmospheric 
concentrations of CO2 exceed the natural range over the last 650,000 years, and that additional 
CO2 emissions will lead to continued warming and possibly irreversible impacts. Numerous 
scientific studies directly link climate change with significant public health, environmental, 
economic, and ecological impacts.12  Such impacts, which are discussed in more detail in Section 
III.A below, include direct heat-related effects, extreme weather events, climate-sensitive disease 
impacts, air quality effects, agricultural effects (and related impacts on nutrition), wildlife and 
habitat impacts, biodiversity impacts, impacts on marine life, property damage, and social 
disruption (such as population displacement).13  Emissions from the Proposed Coal Plant will 
further exacerbate these impacts.  

 
2. The Proposed Coal Plant’s Emission of Criteria Air Pollutants Will 

Adversely Impact Public Health and the Environment.  
 

The Proposed Coal Plant would emit thousands of tons of pollutants – including SO2, 
NOx, PM 10, PM 2.5, CO, and VOCs – that the U.S. EPA has identified as criteria air pollutants 
under the Clean Air Act because they “cause or contribute to air pollution which may reasonably 
be anticipated to endanger public health or welfare.”  42 U.S.C. § 7408(a)(1)(A).  Such 
pollutants cause or contribute to problems breathing, asthma, cardio-pulmonary disease, smog, 
acid rain, crop damage, and impaired visibility.14  While the National Ambient Air Quality 
Standards (“NAAQS”) established by U.S. EPA for these pollutants are supposed to be designed 
to prevent serious injury to human health and welfare, the NAAQS by themselves do not fully 
protect public health.  LaFleur v. Whitman, 300 F.3d 256, 270 (2d Cir. 2002).  The very text of 
the PSD program recognizes that negative impacts to health may occur at levels below the 
NAAQS:  

 

                                                                                                                                                             
was a Synthesis Report of three working group reports released earlier in 2007.  See Exhibit 10 The Summary for 
Policymakers of the Synthesis Report. All of the IPCC summaries and reports can be found online at www.ipcc.ch.  
The Michigan DEQ should consider the entire Fourth Assessment Report, and the working group reports that came 
before it, and make them part of the administrative record in the proceeding regarding the Consumers air permit-to-
install application.  The Reports authoritatively document the serious adverse environmental, public health, and 
economic impacts of global warming at local, regional, national and global scales, and acknowledge the primary role 
of the burning of coal and other fossil fuels in causing climate change.   
12 See Exhibit 11, IPCC, Working Group II, Climate Change 2007: Impacts, Adaptation, and Vulnerability, 
available at;  Exhibit 12, STERN REVIEW ON THE ECONOMICS OF CLIMATE CHANGE.  Exhibit 13, Matthias Ruth, et 
al., The US Economic Impacts of Climate Change and the Costs of Inaction, Center for Integrative Environmental 
Research (Oct. 2007). 
13 See http://www.epa.gov/climatechange/effects/index.html.     
14 Exhibit 14, U.S. EPA, Particulate Matter: Health and Environment (2007); Exhibit 15, U.S. EPA, Ground Level 
Ozone: Health and Environment (2007); Exhibit 16, U.S. EPA, Health and Environmental Impacts of NOx (2007); 
Exhibit 17, U.S. EPA, SO2 – How Sulfur Dioxide Affects the Way We Live and Breathe (Nov. 2000); Exhibit 18, 
U.S. EPA, CO – How Carbon Monoxide Affects the Way We Live and Breathe (Nov. 2000).  The U.S. Court of 
Appeals for the D.C. Circuit has noted: “A highly reactive colorless gas smelling like rotten eggs, sulfur dioxide 
derives primarily from fossil fuel combustion. Best known for causing ‘acid rain,’ at elevated concentrations in the 
ambient air, SO2 also directly impairs human health.”  American Lung Ass’n v. EPA, 134 F.3d 388, 389 (D.C. Cir. 
1999).   
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The purposes of this part are… to protect public health and welfare from any 
actual or potential adverse effect which… may reasonably be anticipate [sic] to 
occur from air pollution… notwithstanding attainment and maintenance of all 
national ambient air quality standards. 

 
42 U.S.C. § 7472(1).  In fact, Congress has found that the NAAQS “do not adequately protect 
against genetic mutations, birth defects, cancer, or diseases caused by long-term chronic 
exposures or periodic short-term peak concentrations, and hazards due to derivative pollutants 
and to cumulative or synergistic impacts of various pollutants; and they do not adequately protect 
against crop damage and acid rain.”  Hawaiian Elec. Co. v. U.S. E.P.A., 723 F.2d 1440, 1447 
(9th Cir. 1984).  General consensus exists in the health field that significant negative health 
impacts from particulate matter in particular occur at levels below the current NAAQS, and the 
D.C. Circuit recently remanded both the 2006 primary (human health) and secondary (public 
welfare) PM2.5 NAAQS due to their inadequacies.  American Farm Bureau Federation v. EPA, 
559 F.3d 512 (D.C. Cir. 2009).  The Proposed Coal Plant’s emissions will contribute to these 
impacts.   

 
3. The Proposed Coal Plant Would Emit Significant Amounts of Hazardous 

Air Pollutants 
 

The Draft Permit would authorize the Consumers plant to emit 63.4 pounds of mercury 
and approximately 56.5 tons of other hazardous air pollutants (“HAPs”).  HAPs have been 
identified as hazardous because the U.S. Congress and U.S. EPA have determined that they pose 
a threat of adverse human health or environmental effects through ambient concentrations, 
bioaccumulation, deposition, or other vectors of exposure.  42 U.S.C. § 7412(b)(2).  For 
example, mercury is a highly toxic and persistent pollutant that deposits into rivers, lakes, and 
streams, and then bioaccumulates in the food chain.  U.S. EPA, Regulatory Finding on the 
Emission of Hazardous Air Pollutants From Electric Utility Steam Generating Units, 65 Fed. 
Reg. 79,825, 79,828 (Dec. 20, 2000).  Fetuses or young children that are exposed to elevated 
mercury levels may experience developmental disabilities, including cerebral palsy, reduced 
neurological test scores, and delays and deficits in learning abilities.  Id. at 78,929.  Other HAPs 
emitted by coal-fired power plants – such as arsenic, cadmium, chromium, nickel, dioxins, 
hydrogen chloride, hydrogen fluoride, and radionuclides – may have carcinogenic or other health 
effects.  Id. at 79,827. 

 
4. The Proposed Coal Plant Would Have Many Other Serious 

Environmental Impacts That Must Be Considered  
 

In addition to the significant public health and environmental impacts of its air pollution 
emissions, approval of the plant would also lead to a number of other significant adverse 
impacts.  For example, the Proposed Coal Plant would require the mining of up to 4.3 million 
tons of coal per year, which leads to habitat destruction, water quality degradation, and the 
release of greenhouse gases.  A recent study by the New York State Energy Research and 
Development Authority of the impacts of various power generation sources on wildlife found 
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that coal “is by far the largest contributor to risks to wildlife” in part because of the “unique risks 
during the resource extraction stage.”15   

 
In order to operate the plant, Consumers would also have to withdraw millions of gallons 

of water, which can threaten water quality and lead to the impingement of fish and other aquatic 
species.16  The plant would also discharge millions of gallons of heated and pollutant laden waste 
water and require the disposal and long term storage of millions of tons of coal combustion 
waste, fly ash, and scrubber sludge, which contain numerous toxic and hazardous pollutants that 
can threaten the quality of groundwater and nearby rivers, lakes, and streams. Such waste storage 
poses an important threat here, given that coal combustion waste has significant human health 
impacts, including increased risks of cancer and damage to the liver, kidneys, lungs, and other 
organs, and poses a threat to wildlife and ecosystems.17  This is especially of concern with 
regards to the Proposed Coal Plant, given its proximity to Saginaw Bay and the drinking water 
source for Bay City, and Consumers’ long-standing problems with coal ash storage ponds for the 
existing Karn-Weadock facility.18  
 
 

E. MDEQ Must Require A Thorough and Objective Evaluation of Need For 
and Alternatives to the Proposed Coal Plant.   

 
Given the significant public health and environmental impacts the Proposed Coal Plant 

would have, the proposal can proceed only if MDEQ and Consumers satisfy the heavy burden 
under MEPA of proving that there is a need for the proposed plant and that no less damaging 
alternatives exist for meeting that need.  Therefore, if MDEQ continues to process this permit, 
the Agency must require Consumers to submit an evaluation of need and alternatives, and the 
Agency must engage in a thorough and objective evaluation of those issues.  In carrying out such 
an analysis, the Agency should be guided by the following legal standards: 

 
• Consult Other Relevant Laws: In order to engage in the analyses required by law, MDEQ 

must thoroughly and objectively evaluate the need for the energy production being proposed 
and alternative ways to satisfy such energy needs.  In carrying out such duties, MDEQ should 
consult not only the requirements of MEPA, Rule 901, and the Clean Air Act, but also 
standards established under the National Environmental Policy Act (“NEPA”)19 and other 
relevant environmental laws.  While NEPA differs from MEPA in that the former does not 

                                                 
15 Exhibit 19, New York State Energy Research and Development Authority, Comparison of Reported Effects and 
Risks to Vertebrate Wildlife From Six Electricity Generation Types in the New York/New England Region, Report 
No. 09-02 (March 2009), at S-3.   
16 As far as the Citizen Groups know, Consumers has not yet applied for a Clean Water Act permit for the Proposed 
Coal Plant.  If this plant moves forward, however, MDEQ must ensure that Consumers is not authorized to use its 
existing cooling water intake structures for the new plant as those structures were built decades ago and almost 
certainly do not comply with section 316(b) and other provisions of the Clean Water Act.   
17 Exhibit 20, Environmental Integrity Project and Earthjustice, Coming Clean: What the EPA Knows About the 
Dangers of Coal Ash  (May 2009).   
18 Jeff Kart, Ash Landfills at Consumers Energy Plant Are Leaking Toxics Into Saginaw Bay, Bay City Times (Oct. 
30, 2008).  
19 42 U.S.C § 4321 et seq.; cf. State Highway Comm’n, 392 Mich. at 188 (noting that the gathering of information 
needed to comply with the substantive provisions of MEPA requires “little if any additional” analysis beyond the 
“rigorous” analysis required by NEPA).  
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require an agency to reject a proposal in the face of a less polluting alternative, NEPA can 
serve as a useful template here because that statute requires an evaluation of the same basic 
issues – need, impacts, and alternatives – as MEPA and the Clean Air Act do.   

 
• Consideration of the Environmental Impacts of the Proposed Coal Plants: In order to 

establish a baseline for evaluating feasible and prudent alternatives,20 MDEQ must take a 
hard look at all of the environmental consequences that the Proposed Coal Plant would have.  
In particular, MDEQ must carefully consider: 

 
o air quality, public health, and vegetation impacts from the emission of sulfur dioxide, 

nitrogen oxides, particulates (both PM 10 and PM 2.5), volatile organic compounds, 
lead, and other pollutants, both from the plant itself and from associated mobile 
sources (e.g., barges and diesel trucks transporting fuel, limestone, and ash to and 
from the facility) 

 
o climate change, and its related public health and environmental impacts, from the 

emission of CO2 and other greenhouse gases like N2O, a gas with a greenhouse 
potential far greater than CO2 on a ton-to-ton basis,  

 
o public health and water quality impacts related to the emission of mercury and other 

hazardous air pollutants, as well as water impacts from use of cooling water, ash 
disposal, fuel transportation, and other sources of water contamination associated 
with the plant 

 
o impacts to land from sources other than air emissions, such as increased noise from 

traffic associated with the plant. 
 

A full and fair accounting of these impacts, including the cumulative impacts of the Proposed 
Coal Plant in combination with existing levels of such pollution and other proposed major air 
pollution sources, is necessary for determining the relative merits of alternatives, such as 
energy efficiency and renewable energy sources, which avoid or minimize such impacts.  

  
• Identification and Evaluation of Energy Needs: Before evaluating alternative energy 

sources, it is critical that MDEQ accurately identify what energy needs actually exist.  For 
example, MEPA requires an evaluation of alternatives for achieving the purpose of the 
proposed action;21 obviously the identification of that purpose is a prerequisite to such 
evaluation taking place.22   
 
MDEQ must define the need broadly enough to allow for the evaluation of a range of feasible 
and prudent alternatives.23  For example, a focus on the need to satisfy Michigan’s energy 
demand would allow for a vigorous analysis of a wide array of alternatives.  A more 

                                                 
20 Cf. 40 C.F.R. 1502.16; DuBois v. U.S. Dep’t of Agriculture, 102 F.3d 1273, 1286 (1st Cir. 1996). 
21 M.C.L. 324.1703(1). 
22 Cf. City of Carmel-By-The-Sea v. U.S. Dep’t of Transp., 123 F.3d 1142, 1155 (9th Cir. 1997); Simmons v. U.S. 
Army Corps of Engineers, 120 F.3d 664, 666 (7th Cir. 1997).   
23 Cf. Simmons, 120 F.3d at 666.  



 15

narrowly defined need – such as building a base load power plant – would improperly short 
circuit the alternatives analysis by excluding the vast majority of viable alternatives.  In order 
to comply with the letter and spirit of MEPA, Rule 901, the Clean Air Act, and the Executive 
Directive, MDEQ cannot simply accept a narrow goal of building a base load power plant, 
but instead must define the need to focus on satisfying energy needs in Consumers’ service 
area and/or statewide, taking full account of measures that have the potential to reduce 
demand.24  
 

• Do Not Simply Consider a “No-Build Alternative”: The consideration of a “no-build 
alternative,” in which MDEQ simply considers the ramifications of not building the Proposed 
Coal Plant, does not satisfy the need to determine what energy demand exists as a basis for 
evaluating the ability of other alternatives to meet that demand.  In other words, MDEQ 
should not just weigh a Proposed Coal Plant against no coal plant, but must instead identify 
what the need is and determine whether there are other, less polluting ways to satisfy 
whatever need is identified.  

 
• Evaluation and Requirement of Alternatives to the Proposed Coal Plants: MEPA and 

Rule 901 require, and section 165(a)(2) authorizes, the rejection of a proposed polluting 
action if there is a feasible and prudent alternative that would reduce such pollution.  
Therefore, MEPA, Rule 901, section 165(a)(2), and the Executive Directive require MDEQ 
to engage in a thorough and objective evaluation of alternative ways to meet whatever energy 
needs are identified.  In order to ensure that the full potential of alternatives is recognized, 
alternatives must be evaluated both individually and in combination.25  Alternatives that must 
be considered include: 

 
o Energy efficiency 
 
o Energy conservation 

 
o Demand side management 

 
o Combined heat and power 

 
o Wind power 

 
o Concentrated solar power 

 
o Natural gas combined cycle 

 
o Biomass26 

 

                                                 
24 Id  
25 Cf. Davis v. Mineta, 302 F.3d 1104, 1121-22 (10th Cir. 2002); Simmons, 120 F.3d at 669.  
26 Such biomass alternatives should have a lower life-cycle emissions profile of CO2 and other pollutants than coal, 
use feedstock that is produced in sustainable ways, and not involve non-biomass materials such as shingles, railroad 
ties, tire-derived fuels, and municipal waste.  
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It is our understanding that the alternatives assessment will include consideration of all of these 
alternatives.27  We fully support MDEQ and MPSC’s decision to include a wide range of 
alternatives, and look forward to providing our input on these topics.  
 
• Evaluation and Requirement of Steps to Minimize the Impacts of the Proposed Coal 

Plants: While the Citizen Groups believe that most, if not all, of whatever energy needs may 
exist can be satisfied through energy efficiency and renewable energies, to the extent that 
Consumers is able to satisfy its heavy burden of demonstrating that additional coal based 
power production is needed, the Agency must evaluate and require feasible and prudent steps 
to reduce the impacts of such coal power.28  Such alternatives include, but are not limited to: 

 
o Integrated Gasification Combined Cycle control technology, which can achieve lower 

emission levels than those that are being proposed for the Proposed Coal Plant 
 
o Carbon capture and sequestration, which would reduce the Proposed Coal Plant’s 

CO2 emissions by 80% or more 
 

o Higher efficiency coal plants, which would produce the same amount of electricity 
while burning less coal 

 
o Cleaner fuels, including biomass or natural gas co-firing and lower-sulfur and 

mercury content coals 
 

o Controls specifically for fine particulate matter emissions 
 

o Smaller boiler capacity than proposed by the applicant 
 
 
• Apply MEPA’s Standards Regarding Feasibility and Prudence: As explained in Section 

I.A.3 above, MEPA sets a high hurdle for finding that feasible and prudent alternatives do 
not exist.  First, the permit applicant bears the burden of demonstrating that less polluting 
alternatives do not exist.29  In addition, an alternative is considered “feasible” if it “is likely 
to work out or be put into effect successfully.”30  An alternative may be rejected on the basis 
of cost only if it is “prohibitively expensive;” an alternative should not be dismissed simply 
because it would “substantially increase production costs” or be “financially burdensome.”31  
The determination of whether an alternative is “prudent” does not involve a “comprehensive 
balancing of competing interests.”32  Instead, an alternative is imprudent only if there are 
“truly unusual factors” that result in such alternative posing “unique problems” or costs that 

                                                 
27 MPSC Order at 3-4 
28 The Clean Air Act also requires an evaluation of these steps as part of its Best Available Control Technology 
provisions.  
29 Wayne County Dept. of Health v. Olsonite Corp., 263 N.W.2d 778, 795 (Mich. App. Ct. 1978).  
30 Id. at 796.  
31 Id. at 796, citing Industrial Union Dept., AFL-CIO v. Hodgson, 499 F.2d 467, 477-78 (D.C. Cir. 1974).   
32 Id. at 797, citing Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 411 (1971) 
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“approach ‘extraordinary magnitude.’”33  MDEQ must apply these standards in evaluating 
alternatives to the Proposed Coal Plant.  

 
• Factor in the Full Cost of Coal: MDEQ must ensure that it considers the full cost of coal in 

weighing coal-fired power versus energy efficiency and renewable energy sources.  In 
particular, MDEQ should not view the cost of coal as simply the expense of building and 
operating the Proposed Coal Plant. Instead, MDEQ must factor in the full life-cycle costs of 
the Proposed Coal Plant, including the costs associated with addressing CO2 and other 
greenhouse gas emissions, the air quality, public health, and other impacts of the emissions 
from the Plant, the mining and transportation of coal and other fuels to the Plant, and disposal 
of contaminated ash. The comparison may then be made to the life-cycle costs of renewable 
energy alternatives such as wind generation, such as that set forth in a report by Vestas, one 
of the world’s premier wind power technology supply companies.34  

 
• Rely on Up-to-Date Information: MDEQ must ensure that it is relying on up-to-date 

information in carrying out its need and alternatives analyses.  In particular, the Agency must 
rely on the latest data regarding energy demand, the cost of building and operating a coal 
plant, and the feasibility, availability, and cost of alternatives. 

 
• Provide Meaningful Opportunities for Public Participation: Meaningful opportunities for 

public participation ensure that the public is provided with important information about the 
agency decision making, which may then, in turn, assist the agency in making better 
decisions by raising issues or providing information that the agency may have overlooked.35  
As such, MDEQ should ensure that the public is fully involved in the evaluation of 
alternatives by providing the public with at least 60 days to review and comment on any 
analysis of need and alternatives that is submitted by Consumers and on any proposed 
MDEQ determination regarding need and alternatives.  The public should also be given the 
opportunity to review and comment on any evaluation of need and alternatives submitted by 
the MPSC for the Proposed Coal Plant, and MDEQ should hold a public hearing on its 
proposed determination. 

 
 

F. The Available Evidence Demonstrates that the Proposed Coal Plant is not 
Needed and that there are Feasible and Prudent Alternatives to the Plant.  

 
Consumers and MDEQ have not tried to meet their burden of demonstrating a need for 

and lack of alternatives to the Proposed Coal Plant, and the evidence available to date 
demonstrates that they cannot do so.  As such, the permit as requested should be rejected. 

 

                                                 
33 Id. 
34 Vestas, An Environmentally Friendly Investment: Lifecycle Assessment of a V82-1.65 MW Onshore Wind 
Turbine, Exhibit 21. While the Vestas report provides a good overview of the environmental advantages of wind 
power, a group of citizen intervenors in Consumers' Renewable Energy Plan approval proceeding set forth detailed 
testimony exposing the lack of basis for and inappropriateness of the 20-year composite depreciation period cited by 
Vestas and selected by Consumers for wind generation. EC Initial Br. at 14-15. 
35 DuBois v. U.S. Dep’t of Agriculture, 102 F.3d 1273, 1285-86 (1st Cir. 1996).  



 18

1. There is no demonstrated need for the Proposed Coal Plant.  
 

Claims that the Proposed Coal Plant is needed are vastly overstated and based on 
outdated data.  In particular, Consumers and the other companies proposing coal-fired power 
plants in Michigan have relied on the Michigan PSC’s 21st Century Energy Plan, which was 
issued in January 2007, to claim that there is a need for new coal-fired power plants in Michigan.  
That Plan, which purported to find a need for one coal-fired power plant by 2015, 
underestimated the availability of both energy efficiency and renewable energy sources to satisfy 
Michigan’s energy needs.  In addition, the Plan projected a 1.2% annual increase in energy 
demand, but Michigan’s electricity consumption declined during 2008, and both Consumers 
Energy and Detroit Edison have indicated in public filings that consumption is expected to be 
flat through 2016 and that customer loads actually will decline.  For example, Consumers is 
forecasting a 2019 summer peak of 8,356 MW compared to a 2008 peak of 8,799 MW,36 and the 
company recently projected a 3% drop in total electric demand between 2007 and 2014.37  
Detroit Edison is forecasting a 2013 summer peak of 11,529 MW, compared to a 2007 peak of 
12,229 MW,38 and an 11% drop in total demand between 2007 and 2015.39   

 
The inescapable fact is that the current economic recession has eliminated the previous 

trend of increasing energy demand forecasts and, in many cases, is resulting in decreasing energy 
use.  Additionally, Michigan is experiencing a structural economic decline and is expected, at 
least in the near term, to continue to lose population.40  Since 2003, cumulative real GDP growth 
in Michigan has ranked last among all states, declining by 3 percent. The state has the highest 
unemployment rate in the country and the near-term economic outlook does not project 
significant growth in energy-intensive industry.  The Energy Information Administration 
(“EIA”) recently released their Annual Energy Outlook 2009, which contained a US electric 
sales growth (2007 – 2030) estimate that has been revised down to only 1% a year with coal 
generation expected to decline during that period.41  The EIA estimates that most of the future 
electric generation capacity additions over the next 20 years will be natural gas plants and 
renewable resources, rather than coal plants.  Therefore, although Consumer’s “need” for the 
proposed new coal unit has always been questionable, recent conditions strongly suggest that any 
need that may have existed no longer does. 

 
Claims of a need for the Proposed Coal Plant also ignore the significant amount of 

unused energy capacity in the state.  Existing coal-fired power plants in Michigan operated at a 
capacity factor of only approximately 63.5% in 2006, while natural gas facilities typically 
operate at below 40%.  The existence of such large amounts of unused capacity suggests that 
there is not a significant amount of unmet demand in Michigan for which a new coal-fired power 
plant is needed.  

 

                                                 
36 Exhibit 22 Case U-15645, Exhibit A-79, Witness L. D. Warriner, November 2008. 
37 Exhibit 23 MPSC Case U-15889, February 2009, Exhibit A-34  
38 Exhibit 24 Case U-15677, Exhibit A-8, Witness S. L. Seifman, September 2008. 
39 Exhibit 25, MPSC Case 15806, March 2009, Exhibit A-25  
40 Exhibit 26, Michigan Percent Change in Population by County, April 1, 2000 to July 1, 2007.  
41 Exhibit 27, EIA Press Release, New EIA Energy Outlook Projects Flat Oil Consumption to 2030, Slower Growth 
in Energy Use and Carbon Dioxide Emissions, and Reduced Import Dependence,” December 17, 2008,  
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The lack of a need for the Proposed Coal Plant is also shown by the fact that Consumers 
plans to use only 500 MW of the 800MW net that the plant would produce.42  Consumers hopes 
to sell the rest of the power to as yet unidentified entities.    
 

2. Whatever need exists can be better met through the use of cleaner 
energy alternatives 

 
To the extent that Consumers is able to identify unmet energy needs, MDEQ must require 

a thorough evaluation of alternatives to coal for meeting those needs.  Energy efficiency should 
be prioritized, given that it is the least environmentally damaging option for meeting energy 
needs. In addition, though not a prime consideration under MEPA, energy efficiency is also the 
cheapest form of power, with substantial energy savings being achievable at a cost that is 50% or 
less than the cost of building new coal capacity.  Major efficiency programs are being proposed 
at both the federal and state level through strengthened appliance standards and building codes 
and major stimulus package investments into building upgrades and retrofits.  The energy 
legislation passed last year in Michigan mandates a 1% electric sales decline each year, and more 
can be done.  For example, both the Michigan Climate Action Committee and the Midwest 
Governors’ Association call for up to 2% decrease in electric sales annually.  Additional demand 
can be met through the use of demand response programs, which reduce peak demand loads, and 
combined heat and power, which uses excess heat from industrial processes to create electricity. 
In contrast, Consumers has refused to pursue all available energy efficiency opportunities under 
PA 295– opportunities that would save its ratepayers $3.50 for every $1 spent on energy 
efficiency programs – in its recent Energy Optimization Plan.43 Nor has Consumers expressed 
any commitment to pursue additional energy opportunities beyond the PA 295 minimum 
requirements in the future. Such additional energy efficiency would further reduce the need for 
any new generating capacity.  
 

Renewable and cleaner energy sources can also be used to meet whatever increased 
energy demands may exist in Michigan.  For example, a recent report from the Michigan State 
Land Policy Institute found that 321,936 MW of offshore wind capacity could be installed in 
Michigan’s Great Lakes waters.  While this figure does not factor in political, economic, or 
technical constraints, even after considering those issues there are thousands to tens of thousands 
of megawatts of wind power that could be installed offshore from Michigan.  In addition to wind, 
concentrated solar, biomass, and natural gas combined cycle are all available, feasible, more cost 
effective and more environmentally-friendly options than coal for new generating capacity.  
Each of these options have a significantly lower emissions profile than coal.  

 
There is strong evidence that a combination of energy efficiency, demand side 

management, combined heat and power, and cleaner energy sources would be cost competitive 
or even cheaper than the Proposed Coal Plant.  Consumers itself has found that the lifecycle 
costs of its proposed Energy Optimization and Renewable Energy Plans (required by PA 295) 

                                                 
42 Consumers Energy Website, Building a New Generation of Power for Michigan (visited May 19, 2009).   
43 See Exhibit 28, Environmental Coalition Initial Brief, MPSC Docket No. U-15805, at 56-61; Exhibit 29, In re 
Regulatory Reviews, Revisions, Determinations, and/or Approvals Necessary for Consumers Energy Company to 
Fully Comply With Public Acts 286 and 295 of 2008, Case Nos. U-15805 and 15889, Hearing Transcript Vol. No. 5 
(April 14, 2009), at 831, 856-60.  
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are less than the lifecycle costs of new coal capacity.44 In a recent filing with the MPSC, 
Consumers acknowledged that implementation of its plan to comply with the energy efficiency 
and renewable energy requirements of Michigan Public Act 295 is less costly than building a 
new coal-fired power plant.45  In nearby Wisconsin, that state’s Public Service Commission 
recently rejected construction of a coal fired power plant based on the fact that cleaner 
alternatives were less costly in every planning scenario run by the Commission’s staff and by the 
applicant.46   
 

Cleaner alternatives are especially cost competitive with coal when, as is necessary, the 
cost of emitting or controlling CO2 emissions from the Proposed Coal Plant are factored in.  
With regulation such as a cap and trade system for CO2 a virtual certainty any accurate 
accounting of the cost of new coal generation must factor in the cost of CO2 emissions.  Such a 
cap and trade system is currently estimated to impose a cost between $15/ton, levelized for the 
period 2013-2030, to a $45/ton levelized price over the period 2013-2030.47  With emissions of 
8.1 million tons of CO2 each year, the true cost of Consumers’ Proposed Coal Plant will increase 
by between $121 million and $363 million annually.   

 
Given these cost figures, there is no possibility that MDEQ can find that the alternatives 

are “prohibitively expensive,” which is the necessary finding under MEPA before DEQ can grant 
the permit.  Wayne County, 263 N.W.2d at 796.  The permit must be denied on this basis alone. 

  
 

3. If additional coal capacity is needed, the Agency must require much 
stricter limits on emissions from such coal capacity.  

 
Even if MDEQ could issue a permit for the Proposed Coal Plant, it could only do so by 

establishing much more stringent limits on the plant than are proposed in the Draft Permit.  
MEPA requires selection of the least polluting feasible and prudent alternative, even if that 
alternative is more stringent than the minimum standards of the Clean Air Act.  M.C.L. 
                                                 
44 See Exhibit 30, Ronk Direct Testimony at 19-20, U-15805. Citizens agree that the proposed Energy Optimization 
and Renewable Energy Plans pass the life cycle test, but believe that the figures used in performing the test and the 
specific results should not be used for any other purpose, as stated by NRDC witness Pamela Lesh in U-15805. See 
Exhibit 31, Lesh Direct Testimony at 6-7.  
45 See Exhibit 33, Consumers Energy Company’s Brief In Support of Application, Michigan Public Service 
Commission, Case No. U-15805 and U-15889, April 28, 2009, at 4-5 (“life-cycle costs associated with the RE Plan, 
when offset by the life-cycle savings associated with the Company’s electric EO Plan, is less than the life-cycle cost 
of a new conventional coal fired generating facility”)  It is important to note that Consumers’ filing with the PSC 
overestimates the cost of a renewable energy/energy efficiency approach by assuming an unjustifiably high cost of 
wind power and failing to maximize the amount of cost effective energy efficiency that could be achieved.  
Consumers also underestimated the cost of new coal-fired generation by, among other things, ignoring the cost of 
CO2 emissions that will almost certainly be imposed in the near future. The figures submitted in U-15805 should not 
be used for any purpose other than the life-cycle cost test proscribed under PA 295, and the costs of the various 
generating options must be fully vetted in any upcoming Certificate of Need/Integrated Resource Planning 
proceeding.     
46 See Exhibit 32, Public Service Commission of Wisconsin, Application of Wisconsin Power and Light Company, 
d/b/a Alliant Energy, for Authority to Construct a New Coal-Fired Electric Generation Unit Known as the Nelson 
Dewey Generating Station in Cassville, Grant County, Wisconsin, Final Decision, Dec. 11, 2008. 
47 See Exhibit 34, David Schlissel, et al., Synapse 2008 CO2 Price Forecasts, Synapse Energy Economics, Inc. (July 
2008), at 13-14.  
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324.1705(2).  In addition, MEPA prohibits MDEQ from implementing the Clean Air Act in ways 
that are “deficient” in protecting public health and the environment.  Where potential health or 
environmental harms are possible, despite application of other legal requirements, these MEPA 
provisions require MDEQ to impose more stringent requirements.  M.C.L. 324.1701(2).   

 
 MEPA requires regulation of CO2 and other greenhouse gas (“GHG”) emissions from the 
proposed plant.  As demonstrated below, MDEQ is required to regulate GHG emissions under 
the Clean Air Act.  However, even if GHG emissions were not regulated under the Clean Air 
Act, MEPA would nevertheless require limits on the proposed plant’s emissions in order to 
reduce the serious public health, environmental, and economic impacts of the climate change that 
the Plant would contribute to.  Through MEPA, MDEQ is required to include a binding emission 
limit on GHG emissions from the Proposed Coal Plant that reflects the use of carbon capture and 
sequestration, higher efficiency plant efficiency, and co-firing with cleaner fuels such as biomass 
or natural gas.     
 

MEPA also provides an independent obligation for MDEQ to regulate PM2.5 emissions 
from the Proposed Coal Plant.  As discussed in Section IV below, MDEQ’s refusal to regulate 
PM2.5 emissions under the Clean Air Act is unlawful and arbitrary.  However, even if MDEQ’s 
interpretation were correct, MEPA nevertheless requires direct limits on the plant’s PM2.5 
emissions in order to minimize the heightened environmental impacts from PM 2.5 emissions.  
Feasible and prudent alternatives would reduce the plant’s PM2.5 emissions and, therefore, reduce 
the pollution, impairment, and destruction that the Plant would cause. Moreover, by refusing to 
regulate PM 2.5 under the Clean Air Act, MDEQ’s application of the Act is clearly “deficient” 
for protecting public health and the environment.  Therefore, a more stringent approach is 
required.  Further still, even if MDEQ was implementing the current Clean Air Act requirements 
for PM2.5, it would not be enough to protect public health and the environment because the 
current PM2.5 NAAQS are not sufficiently protective of public health.   American Farm Bureau 
Federation v. EPA, 559 F.3d 512 (D.C. Cir. 2009).   

 
 Third, MEPA requires that MDEQ base emission limits in any final permit for the 
Proposed Coal Plant on the use of cleaner fuel.  As discussed in the BACT and MACT sections 
below, MDEQ’s decision to base emission limits on “worst case” fuels is unlawful.  However, 
even if MDEQ’s interpretation of the Clean Air Act was correct, MEPA would still require that 
DEQ establish limits based on cleaner fuels (such as natural gas, biomass, and/or lower sulfur 
coals) because such fuels are feasible and prudent alternatives to the high sulfur, high mercury, 
high toxic-metals coal that MDEQ assumed in the permit.  MEPA provides an independent basis 
upon which the DEQ must reject the “worst case” fuels approach and, instead, require the use of 
lower sulfur fuels and biomass.  
  

Finally, while the Clean Air Act requires only BACT level emission limits for pollution 
emissions from the Proposed Coal Plant that would not cause or contribute to exceedances of the 
NAAQS, MEPA nevertheless requires a careful evaluation of whether lower emission limits 
similar to LAER and emissions offsets are feasible.  If they are feasible, they must be required 
under MEPA, even if the Clean Air Act’s PSD program does not require them. 
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III. MDEQ MUST IMPOSE BACT LIMITS ON CO2 AND OTHER 
GREENHOUSE GAS EMISSIONS.  

 
Another fundamental inadequacy of the Draft Permit is the failure to evaluate and impose 

a BACT limit on CO2 and other greenhouse gas (“GHG”) emissions from the Proposed Coal 
Plant.48  The Plant would emit more than 8.1 million tons of GHGs every year, including 8.1 
million tons of CO2, 173 tons of N2O, and 108 tons of CH4,49 or more than 300 million tons of 
GHGs total over the plant’s expected 50 year life.  It is beyond dispute that GHG pollution is a 
major contributor to climate change, which is likely to have numerous and severe adverse public 
health, environmental, and economic impacts.  As the Director of the Kansas Department of 
Health and the Environment recently stated in denying a permit application for the proposed 
1,400 MW Holcomb coal plant, “it would be irresponsible to ignore emerging information about 
the contribution of carbon dioxide and other greenhouse gases to climate change and the 
potential harm to our environment and health.”50  It would also be contrary to law, as the Clean 
Air Act require that binding BACT limits be placed on any major new or modified source of 
GHG emissions because GHGs are “subject to regulation under the Act.”  As a state court in 
Georgia has found, any argument to the contrary is “untenable.”  Friends of the Chattahoochee, 
Inc. v. Couch, Docket No. 2008CV146398, slip. op. at 7 (Ga. Sup. Ct. June 30, 2008).  It is also 
clear, as discussed above, that MEPA and section 901 provide independent bases upon which 
MDEQ must require BACT type controls on GHG emissions from the Proposed Coal Plant.   
 

A. GHG pollution poses a serious public health, environmental and economic 
threat to Michigan and the World. 

 
The need for Michigan to act to avert the substantial amount of new GHG pollution from 

the Proposed Coal Plant is clear because of the serious and imminent threat posed by climate 
change.  Numerous scientific studies directly link climate change with significant public health, 
environmental, economic, and ecological impacts.51  Such impacts include direct heat-related 
effects, extreme weather events, climate-sensitive disease impacts, air quality effects, agricultural 
effects (and related impacts on nutrition), wildlife and habitat impacts, biodiversity impacts, 
                                                 
48 We herein incorporate the memorandum previously submitted to Governor Granholm regarding the legal 
requirements and needs for controlling GHGs from coal plants. See Exhibit 35, Memorandum from Natural 
Resources Defense Council, et al., to Governor Jennifer Granholm, “Re: Michigan’s Legal Duty and Authority to 
Regulate Greenhouse Gas Emissions from Proposed Coal-Fired Power Plants,” December 3, 2008.  
49 CO2 potential emissions calculated according to AP-42, Chapter 1, Table 1.1-20 as follows: 
(72.6 lb CO2/ton % carbon)(ton % of carbon/ton coal)(ton coal/year)(ton CO2/2000 lb CO2) 
Where, Ton % carbon is  51.7% as indicated at USGS COALQUAL database; 
Ton coal/year = (8190E+06 Btu/hr)(8760 hr/year)(heating value of PRB); 
Heating Value of PRB is 8300 Btu/lb according to Table 2-1 of Consumers’ Permit-to-Install Application. It is 
important to note that while the total amount of N2O and CH4 that would be emitted by the Proposed Coal Plant are 
small in comparison to the CO2 amount, those pollutants have a substantially higher heat-trapping impact than CO2 
on a pound per pound basis.   
50 Kansas Dept. of Health and the Environment, Press Release: KDHE Electric Denies Sunflower Electric Air 
Quality Permit (Oct. 18, 2007).  
51 See, e.g., Exhibit 11, Intergovernmental Panel on Climate Change (“IPCC”), Working Group II, Climate Change 
2007: Impacts, Adaptation, and Vulnerability (“IPCC Working Group II Report”); see also Exhibit 13, Matthias 
Ruth, et al., The US Economic Impacts of Climate Change and the Costs of Inaction, Center for Integrative 
Environmental Research (Oct. 2007).  The Pew Center on Global Climate Change has also issued a series of reports 
on the impacts of climate change, see Exhibit 36. 
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impacts on marine life, property damage, and social disruption (such as population 
displacement).52   
 

Perhaps the leading source of research and data regarding climate change, its causes, and 
its impacts is the Intergovernmental Panel on Climate Change (“IPCC”), which recently won a 
Nobel Peace Prize for its work.  The IPCC is charged with comprehensively and objectively 
assessing the scientific, technical and socio-economic information relevant to human-induced 
climate change, its potential impacts, and options for adaptation and mitigation.53  The IPCC has 
released four assessments – in 1990, 1995, 2001, and 2007 – so far, each one stating with greater 
confidence than the one before that the climate change situation has become increasingly dire.  

 
The importance of reducing GHG pollution is also underlined by the U.S. EPA’s recent 

proposal to confirm that CO2 and other greenhouse gas emissions “endanger the public health 
and welfare of current and future generations” within the meaning of Section 202(a) of the Clean 
Air Act.54 (hereinafter “Proposed Endangerment Finding”).  The Proposed Endangerment 
Finding is based on a Technical Support Document that identifies a wide range of significant 
impacts of GHG emissions and the resulting climate change on public health and the 
environment.55   
 

1. GHG pollution is causing significant changes in climate that will 
continue and may accelerate in the future. 

 
 The IPCC reports, the Proposed Endangerment Finding Technical Support Document, 
and other studies provide compelling evidence of dramatic changes in Earth’s climatic systems. 
Changes in climatically sensitive indicators support the inference that the average temperature in 
the Northern Hemisphere over the last half-century is likely higher than at any time in the 
previous 1,300 years, while ice core records indicate that the polar regions have not experienced 
an extended period of temperatures significantly warmer than today’s in about 125,000 years.56  
Meanwhile, the IPCC reports “numerous long-term changes in climate” observed at “continental, 
regional and ocean basin scales,” including “changes in arctic temperatures and ice, widespread 
changes in precipitation amounts, ocean salinity, wind patterns and aspects of extreme weather 
including droughts, heavy precipitation, heat waves and the intensity of tropical cyclones.”57 
 
 The IPCC’s Fourth Synthesis Report,58 issued in November 2007, concludes on the basis 
of more than 29,000 observational data series, from 75 studies, that the warming of the climate 
system is “unequivocal.”  The IPCC has further found that changes in atmospheric 
concentrations of CO2 and other greenhouse gases alters the energy balance of the planet’s 

                                                 
52 Exhibit 37, EPA, Climate Change, Health and Environmental Effects.    
53 Exhibit 38 International Panel on Climate Change, “About IPCC.”   
54 U.S. EPA, Proposed Endangerment and Cause or Contribute Findings for Greenhouse Gases Under Section 
202(a) of the Clean Air Act; Proposed Rule, 74 Fed. Reg. 18886 (April 24, 2009).   
55 U.S. EPA, Technical Support Document for Endangerment and Cause or Contribute Findings for Greenhouse 
Gases Under Section 202(a) of the Clean Air Act (April 17, 2009).   
56 Exhibit 39 IPCC Working Group I, Climate Change 2007: The Physical Science Basis, Summary for 
Policymakers, at 9.  
57 Id. at 7.  
58 Exhibit 10, IPCC, Climate Change 2007: Synthesis Report: Summary for Policymakers, at 2.     
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climate system, that atmospheric concentrations of CO2 exceed the natural range over the last 
650,000 years, and that continued CO2 emissions will lead to continued warming and possibly 
irreversible impacts.  Rising atmospheric CO2 concentrations is the leading and most influential 
factor that is causing climate change.59    
 
 The IPCC measured direct indicators of climate change, including global average air and 
ocean temperatures, ice and snow melt patterns, rising sea levels, changes in arctic temperatures, 
ocean salinity, and wind patterns, and incidence of extreme weather events.  The following are 
among the reports’ more alarming conclusions: 

 Eleven of the twelve years from 1995 to 2006 rank among the 12 warmest years 
in the instrumental record of global surface temperature (since 1850).60   

 Total temperature increase from 1850-1899 to 2001-2005 is .76 degrees C.  

 The average atmospheric water vapor content has increased since at least the 
1980s over land and ocean as well as in the upper troposphere.  The increase is 
broadly consistent with the extra water vapor that warmer air can hold.   

 Average Northern Hemisphere temperatures during the second half of the 20th 
century were very likely higher than during any other 50-year period in the last 
500 years and likely the highest in at least the past 1300 years.   

 Glacial lakes are growing in number and size, permafrost regions are experiencing 
ground instability and hydrological systems suffer from increased runoff and 
earlier spring peak discharge, effecting the thermal structure and water quality of 
glacier-fed lakes and rivers.  

 Global average sea level rose at an average rate of 1.8 mm per year between 1961 
and 2003.  The rate was faster over 1993-2003, about 3.1 mm per year.   

 Average arctic temperatures increased at almost twice the global average rate in 
the past 100 years.   

 Satellite data since 1978 show that annual average arctic sea ice extent has shrunk 
by 2.7% per decade.  

 Temperatures at the top of the permafrost layer have generally increased since the 
1980s in the Arctic by up to 3 degrees C.  The maximum area covered by 
seasonally frozen ground has decreased by about 7% in the Northern Hemisphere 
since 1900.   

                                                 
59 Exhibit 40, IPCC Working Group I Report at ES-3-4, Figure SPM.2; Exhibit 41, IEA World Energy Outlook, 
2007, at Executive Summary 11.. 
60 See also, Exhibit 42, National Oceanic and Atmospheric Administration, National Climatic Data Center 2006 
Annual Report at ii (“Multiple paleoclimatic studies indicate that recent years, the 1990s, and the 20th century are all 
the warmest, on a global basis, of at least the last 1000 years.”). 
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 Increased precipitation and increased drying has been observed in different global 
regions.   

 Changes in precipitation and evaporation over the oceans have increased ocean 
salinity in low-latitude waters and decreased salinity in high-latitude waters.   

 The uptake of anthropogenic carbon since 1750 has led to the ocean becoming 
more acidic with an average decrease in pH of .1 units.   

 Mid-latitude westerly winds have strengthened in both hemispheres since the 
1960s.  

 More intense and longer droughts have been observed over wider areas since the 
1970s.   

 In the past 50 years, cold days, cold nights and frost have become less frequent, 
while hot days, hot nights and heat waves have become more frequent.   

 There is observational evidence for an increase in intense tropical cyclone activity 
in the North Atlantic since about 1970, correlated with increases of tropical sea 
surface temperatures.   

 
 In light of these findings, climate scientists urge immediate action to curtail CO2 and 
other GHG emissions.  Immediate action is especially important because increasing emissions of 
CO2 and other greenhouse gases may also be compounding the dangers of climate change by 
creating self-triggering feedback loops.61  For example, the melting of Arctic ice, which occurs 
as the atmosphere warms, can trigger additional warming because ice is more reflective of the 
Sun’s heat than is the land and ocean that replaces the melting ice.  In addition, as CO2 
concentrations increase, carbon “sinks” – such as ocean waters and forests – become more 
saturated and less able to absorb excess carbon emissions.  Once the saturation point is reached, a 
carbon sink is no longer able to absorb carbon emissions and it may actually begin releasing 
excess carbon into the atmosphere.  In fact, a May 2007 study found that the ability of the 
Southern Ocean, which accounts for 15% of the Earth’s carbon sink, to absorb carbon has 
gradually slowed since 1990.62  Another recent study found that the northern Atlantic Ocean has 
also experienced a reduced ability to absorb CO2.63 As such, it is possible that increased CO2 
emissions will lead to a tipping point beyond which climate change will rapidly accelerate 
beyond what the scientific models currently predict. 
 
 

2. Climate change poses significant threats to the environment and 
public health. 

 

                                                 
61 Id. at 7-8. 
62 Exhibit 44, C. LeQuere, et al., Saturation of the Southern Ocean CO2 Sink Due to Recent Climate Change, 
Science 316 (5832)  1735-38, 2007.  
63 Exhibit 45, Ute Schuster and Andrew Watson, A Variable and Decreasing Sink for Atmospheric CO2 in the North 
Atlantic, Journal of Geophysical Research, 112, C11006 (2007).      
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The climatic changes that are being caused by increased emissions of CO2 and other 
greenhouse gases are likely to significantly impact the environment and public health.  The IPCC 
and the U.S. EPA in its Proposed Endangerment Finding have concluded that numerous 
environmental impacts are likely to occur as a result of climate change.64    

 
 For example, the IPCC predicts with high confidence that warmer temperatures are 
affecting water systems and terrestrial habitats.  Increased runoff from melting snow and earlier 
spring peak discharge not only threatens flooding, but can alter the temperature and quality of 
glacier-fed lakes and rivers.65  These changes in hydrology in turn have consequences upon 
aquatic plants and animals.66  Global warming is also triggering spring-time events to occur 
earlier than normal.  Earlier spring and warmer temperatures are forcing some animal species to 
migrate northward in attempt to stay within their natural climate.67  Animal species living in 
polar climates are not so lucky, as their habitats are shrinking with no possibility of moving 
northward.  Projected changes in future sea ice conditions, if realized, will result in loss of 
approximately 2/3 of the world’s current polar bear population by the mid 21st century.  Because 
the observed trajectory of Arctic sea ice decline appears to be underestimated by currently 
available models, this assessment of future polar bear status may be conservative.68  In general, 
approximately 20-30% of plant and animal species are likely to be at increased risk of extinction 
if increases in global average temperature exceed 1.5 degrees C to 2.5 degrees C.69   
 
 In addition to the evolving changes in hydrology and terrestrial climates, our planet has 
recently experienced and will continue to experience an increase in number and severity of 
extreme weather events.  As global warming increases, the risks associated with catastrophic 
natural disasters, such as hurricanes, tornados, and tsunamis, also increase.70 One study predicts 
an 8% to 16% average increase in intensity of hurricanes.71 Another study predicts similar results 
for tornadoes and thunderstorms, with the most severe storms occurring more often.72 
 

Other predicted impacts of climate change include: 
 

• 10-30% decreases in annual average river runoff and water availability in some 
dry regions at mid-latitudes and in the dry tropics; 

 
• Declines in water supplies stored in glaciers and snow cover, which 

approximately one-sixth of the world relies at least in part on for water; 
                                                 
64 Exhibit 11, IPCC Working Group II Report.   
65 Id., IPCC Working Group II Report at ES-8. 
66 Id. 
67 Id.; Exhibit 42, Hansen Testimony at 7. 
68 Exhibit 43, United States Geological Survey, “Science to Inform U.S. Fish & Wildlife Service Decision Making 
on Polar Bears: Executive Summary,” online at 
http://www.usgs.gov/newsroom/special/polar_bears/docs/executive_summary.pdf.  
69 Exhibit 11, IPCC Working Group II at ES-11. 
70 See, e.g., Emanuel, K., Increasing destructiveness of tropical cyclones over the past 30 years, Nature, online 
publication; published online 31 July 2005 | doi: 10.1038/nature03906 (2005); Knutson, T. K., and R. E. Tuleya, 
2004: Impact of CO2-induced warming on simulated hurricane intensity and precipitation: Sensitivity to the choice 
of climate model and convective parameterization. Journal of Climate, 17(18), 3477-3495. 
71 Id.  
72 Del Genio, Yao, and Jonas, Geophysical Research Letters, v.34, L16703, doi:10.1029/2007GL030525, 2007. 
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• Decreased snowpack, more winter flooding, and reduced summer river flows in 

western North America, exacerbating competition for over-allocated water 
resources; 

 
• Increased drought, coupled with increased heavy precipitation events that 

augment flood risks;  
 

• Impacts to North American forests from increased pests, droughts, and fires; 
 

• Agricultural disruption from increased droughts and heat, and declining water 
availability in some areas; 

 
• Added burden to many already fragile ecosystems; with at least 20-30% of plant 

and animal species likely to be at increased risk of extinction;  
 

• Widespread coral mortality from increased temperature and acidification of the 
oceans; 

 
• Loss of coastal wetlands and habitats from rising sea levels. 

 
Public health is closely linked to climate and, therefore, it is not surprising that global climate 
change is expected to have numerous significant impacts on human health, including: 
 

• Increased heat-related mortalities stemming from dramatic increases in summer 
heat index values in the Northeast, Southeast, and Midwest;73   

 
• Worsening of air quality problems that already impact human health, including 

increased concentrations of ground-level ozone and particulate matter; 74 
  

• Increased risk of infectious diseases, including the expansion of the range of 
malaria and dengue fever, and more favorable conditions for outbreaks of West 
Nile Virus in the Northeastern U.S.75 

 
• Greater casualties from extreme weather events, such as hurricanes, droughts, 

floods, and severe storms. 
 

3. Climate change will have significant impacts on Michigan. 
 
 Nor is climate change a phenomenon negatively affecting only melting arctic regions or 
people living on the coasts. While global warming is a worldwide phenomenon, the major 

                                                 
73 Exhibit 47, U.S. Department of State, U.S. Climate Action Report (2002) at 110.  
74 Id.  
75 Exhibit 37, EPA, Climate Change, Health and Environmental Effects; Exhibit 48, Peter C. Frumhoff, et al., 
Confronting Climate Change in the U.S. Northeast: Science, Impacts, and Solutions at x (July 2007).   
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climate changes associated with global warming – increases in average temperature, and 
increased incidences of extreme heat, droughts, and heavy rain events – will be experienced 
throughout Michigan.76  Following are just some of the likely impacts of climate change on 
Michigan that have been identified in recent studies:77 
 

• A 6 to 10 degree increase in average winter temperatures and a 7 to 13 degree 
increase in average summer temperatures by the end of the century; 

 
• A changing of the climate in Michigan to resemble that of northern Arkansas in 

the summer and southern Ohio in the winter;   
 

• Increased heavy rainstorms and precipitation, yet a drier climate due to increased 
evaporation from the heat;  

 
• A double or tripling of days in which the temperature exceeds 90 degrees in the 

Detroit area, and a five to ten fold increase in the number of days in which the 
temperature exceeds 97 degrees; 

 
• A 1.5 to 8 foot decline in water levels in the Great Lakes and declines in the levels 

of inland lakes;  
 

• Disruption of the shipping industry, including the need for costly dredging, as a 
result of declining Great Lakes water levels;  

 
• Disruptions to habitat for fish species in the Great Lakes, along with the increased 

spread of aquatic invasive species; 
 

• Substantial disruption to agriculture from increased heavy rainstorms, a drier 
climate, increased heat, and the spread of agricultural pests; 

 

                                                 
76 For an overview of the impacts that climate change is likely to have in the Great Lakes Region, see Exhibit 49, 
Noah D. Hall and Brett B. Stuntz, Climate Change and Great Lakes Water Resources: Avoiding Future Conflicts 
with Conservation, 31 Hamline L. Rev. 641, 646-53 (2008).   
77 Exhibit 50, LINDA MORTSCH ET AL., INT’L JOINT COMM’N, CLIMATE CHANGE AND WATER QUALITY IN THE GREAT 
LAKES REGION 5 (2003), available at http://www.ijc.org/rel/pdf/ climate_change_2003_part3.pdf; SeeExhibit 51, 
Brent M. Lofgren et al., Evaluation of Potential Impacts on Great Lakes Water Resources Based on Climate 
Scenarios of Two GCMs, 28 J. GREAT LAKES RES. 537, 546 (2002), available at 
http://www.glerl.noaa.gov/pubs/fulltext/2002/20020020.pdf;  Exhibit 52, PETER H. GLEICK ET AL., U.S. GLOBAL 
CHANGE RESEARCH PROGRAM, WATER: THE POTENTIAL CONSEQUENCES OF CLIMATE VARIABILITY AND CHANGE 
FOR THE WATER RESOURCES OF THE UNITED STATES 58 (2000), available at http://www.pacinst.org/ 
reports/national_assessment/natl_assessment_water. Pdf; Exhibit 53, National Conference of State Legislatures, 
Michigan: Assessing the Costs of Climate Change (Oct. 2008); Exhibit 55 Matthias Ruth, Economic Impacts of 
Climate Change on Michigan, A Review and Assessment Conducted by the Center for Integrated Environmental 
Research, University of Maryland (July 2008); Exhibit 56, George W. Kling, et al., Findings From Confronting 
Climate Change in the Great Lakes Region: Impacts on Michigan Communities and Ecosystems (April 2003); 
Exhibit 57, U.S. Global Climate Change Research Program, Climate Change Impacts on the United States, ch. 6 
(2001).  
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• Significant drain on public sector budgets, as infrastructure such as sewers and 
waste-water treatment plants will have to be upgraded to handle heavy 
precipitation events, and other areas will have to take steps to deal with droughts. 

 
Given these significant impacts, Michigan clearly has a compelling interest in taking the 
necessary steps to curb climate change. 
 

B. Burning fossil fuels, especially coal, is a primary cause of climate change. 
 

A primary climate change culprit is the emission of GHGs from burning coal and other 
fossil fuels for power production and other industrial functions.  For example, in 2005, all 
sources in Michigan emitted approximately 247.5 million metric tons of CO2 equivalent, with 
coal-fired power plants being the largest single source by emitting 67.7 million metric tons.78  
Total CO2 emissions in Michigan are expected to increase to 278 million metric tons by 2020, a 
26% increase over 1990 levels.79  In order to avoiding exceeding the atmospheric CO2 levels that 
would trigger catastrophic climate change, Michigan and the rest of the country will need to 
reduce its CO2 emissions by 20% by 2020 and 80% by 2050.  These are aggressive, but 
achievable, targets.   

 
Two major ways to achieve that goal are to prevent GHG emissions in the first instance 

by limiting the use of coal and petroleum coke, and by controlling GHG emissions from facilities 
that do use coal.80  If the Proposed Coal Plant is constructed, it will add 8.1 million of tons of 
CO2 into our atmosphere every year.  Combined with the two other coal plants currently seeking 
permits from the MDEQ, approximately 11 to 14 million tons of additional CO2 per year are 
being considered by the Agency.  Such emissions would make Michigan’s task in achieving the 
GHG reductions needed to avert catastrophic climate change more difficult: effectively making 
the 20% reduction by 2020 into a 25% reduction requirement.  Plainly, then, permitting of this 
Proposed Coal Plant and other proposed plants without requiring stringent GHG emission limits 
would hinder the ability of the state to achieve the critical GHG reductions that are needed.  
 

It is important to note that Michigan cannot ignore the climate-related GHG impacts of 
the Proposed Coal Plant simply because the specific emissions from that plant cannot be 
identified as the sole direct cause of any particular environmental impact.  The fact that a 
multitude of sources contribute collectively to climate change does not excuse consideration of 
the contribution of each individual source.  To conclude otherwise would be directly contrary to 
the approach taken by the Clean Air Act and other environmental laws of limiting overall 
concentrations of pollutants in the air through the control of emissions from sources that 
individually contribute incrementally to the overall problem.81  It would also allow the most 
significant contributors to the most important environmental problem of our day to entirely avoid 
scrutiny.  As such, Michigan must reject any argument that the GHG emissions from the 
                                                 
78 Exhibit 58, Randy Strait, et al., Final Michigan Greenhouse Gas Inventory and Reference Case Projections 1990-
2020, Center for Climate Strategies (Nov. 2008).  
79 Id.   
80 See, e.g., Exhibit 59, Daniel Lashof and David Hawkins, An Action Plan to Reduce U.S. Global Warming 
Pollution, NRDC (July 27, 2006).  
81 This kind of approach is at the heart of the Clean Air Act’s ozone control provisions, including its regulation of 
mobile sources and other small sources of volatile organic compounds.  See also Mass v. EPA, 127 S.Ct. at 1457-58.  



 30

Proposed Coal Plant can be ignored simply because such emissions alone are not the sole cause 
of climate change or any particular impact of climate change. 
 
 

C. There are numerous options available to avoid or minimize the GHG 
pollution that the Proposed Coal Plant would emit. 

 
In addition to the non-coal alternatives that are required under MEPA, Rule 901, and 

Section 165(a)(2), options exist to reduce the emission of GHGs from the Proposed Coal Plant. 
These include: 
 

• The development of carbon capture and sequestration, which holds the potential 
to reduce the Proposed Coal Plant’s GHG emissions by 80% or more;82 

• Higher efficiency, which would produce the same amount of electricity while 
burning less coal; 

• Co-firing with lower carbon fuels, including biomass or natural gas; 
• Minimizing the size of the Proposed Coal Plant; 

 
To the extent that Consumers is able to clear the high hurdle of demonstrating that it needs any 
additional coal capacity after non-coal alternatives are fully pursued, Michigan must require 
these steps to reduce the carbon impact of the Proposed Coal Plant. 
 
 A number of judicial bodies and states have already taken steps to curb GHG emissions 
from coal-fired power plants in actions relevant to the required BACT analysis.  For example: 
 

• Montana law requires that all new electric generating units that are “primarily 
fueled by coal” capture and sequester at least 50% of their CO2 emissions.   Mt. 
Code 69-8-421(7).  

 
• Delaware recently promulgated regulations limiting CO2 emissions from electric 

generating units to 1,900 lbs/MWh for existing units and units installed by the end 
of 2011, and to 1,650 lbs/MWh for units installed on or after January 1, 2012.  
Del. Admin. Code 7 1000 1144 §§ 3.2.1.1, 3.2.2.1.  Those regulations have been 
incorporated into Delaware’s State Implementation Plan under the Clean Air Act.  
73 Fed. Reg. 23,101 (April 29, 2008); 40 C.F.R. § 52.420(c).     

 
• A Georgia state court recently ruled that the Georgia Department of 

Environmental Protection had to establish BACT limits for CO2 emissions from 
the proposed Longleaf coal-fired power plant.  Friends of the Chattahoochee, 
Inc. v. Couch, Docket No. 2008CV146398 (Ga. Sup. Ct. June 30, 2008).  The 
court found that the argument that CO2 need not be limited is “untenable” because 
“there is no question that CO2 is ‘subject to regulation under the Act.’”  Id., slip 
op. at 7.   

                                                 
82 Any carbon sequestration must be sited and carried out in ways to ensure that the CO2 stays sequestered, is 
geologically safe, and does not impact drinking water supplies.   
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• The State of Washington passed legislation requiring that long-term utility 

financial commitments only be made with sources that have the lower of 1100 
pounds of greenhouse gas emissions per megawatt-hour (lbs/MWh) or the average 
greenhouse gas emission output of new combined cycle natural gas thermal 
electric generation turbines commercially available and offered for sale.  Wash. 
Rev. Code 80.80.  Projects that would emit more than 1,100 lbs/MWh of 
greenhouse gases must capture and sequester the excess.  Id.  In November 2007, 
the Washington Energy Facility Site Evaluation Council halted consideration of 
Energy Northwest’s proposal for a 793 MW coal plant because the company had 
not submitted a plan for sequestering excess CO2 emissions from the facility.83     

 
• California passed legislation requiring that long-term baseload power contracts of 

five years or longer only be made with sources that have a greenhouse gas impact 
no higher than that of a natural gas combined cycle plant.  Cal. Pub. Util. Code § 
8341.  The California Public Utilities Commission and the California Energy 
Commission have since established the operative level as 1,100 pounds per 
megawatt-hour.84   

 
Michigan should follow the lead of these judicial bodies and states by rejecting the Proposed 
Coal Plant as proposed and requiring a GHG BACT analysis that extends to the size of the plant, 
alternative generating technologies, less GHG-intensive fuels, carbon capture and sequestration, 
and other control options. As explained below, not only can MDEQ take such steps, the law 
requires it to do so. 
 
 

D. MDEQ is Required by the Clean Air Act’s BACT Provisions to Impose 
Stringent Limits on GHG Emissions From the Proposed Plant 

 
Given the threat posed by global warming, it is now more important than ever to 

implement the federal Clean Air Act’s requirement to impose stringent BACT limits on GHG 
emissions from new coal plants.  The PSD program requires that each “new major stationary 
source shall apply best available control technology for each regulated new source review 
pollutant that it would have the potential to emit in significant amounts.” 40 C.F.R. § 
51.166(j)(2); Mich. Admin. Code R 336.2810(2) (emphasis added).  A “regulated new source 
review pollutant” includes any pollutant for which there is a NAAQS, a standard promulgated 
under Section 111 of the Act, and “any pollutant that otherwise is subject to regulation under the 
Act.” 40 C.F.R. § 51.166(b)(49); Mich. Admin. Code R 336.2801(nn).  The Clean Air Act itself 
also makes clear that the BACT requirements extend to “each pollutant subject to regulation 
under the Act.” 42 U.S.C. §§ 7475(a)(4), 7479(3). This includes CO2, which is already regulated 
under both the Delaware SIP (which is adopted into federal law under the Clean Air Act) and 
through CAA Section 821 and its various implementing regulations.   
 
                                                 
83 Exhibit 60, In re Application No. 2006-01, Energy Northwest, Order Staying Adjudicative Proceeding (Wash. 
Energy Facility Site Eval. Council, Nov. 7, 2007). 
84 Exhibit 61, California Public Utilities Commission, Greenhouse Gas Emissions Performance Standard.   



 32

 As MDEQ is aware, the EAB recently rejected U.S. EPA Region 8’s refusal to apply 
BACT requirements to CO2 emissions under the Clean Air Act as unsupported by any existing 
law or policy.  In re Deseret Power Electric Coop., PSD Appeal No. 07-03, slip op. at 25 (Nov. 
13, 2008).  The EAB remanded the issue to the EPA Region to reconsider whether CO2 BACT 
limits should be required.  Id. at 63-64.  The EAB made a similar ruling with regards to the 
MDEQ’s failure to require BACT limits for CO2 and N2O emissions from the proposed Ripley 
Heating Plant, ordering the Agency to reconsider the issue in light of the Deseret decision.  In re 
Northern Michigan University Ripley Heating Plant, PSD Appeal No. 08-02, slip op. at 31-32 
(EAB Feb. 18, 2009).  The only legally defensible conclusion on remand in those proceedings is 
that CO2 is subject to regulation and, therefore, that BACT limits are required.  MDEQ must 
reach the same conclusion here for all GHGs.85   
 
 Very little need be said about former U.S. EPA Administrator Stephen Johnson’s 
midnight attempt to change the law through an ill-conceived “memorandum” dated December 
18, 2008 (the “Johnson Memo”).  The Johnson Memo purports to conclude that CO2 is not a 
“regulated new source review pollutant” for purposes of the Clean Air Act.86  As explained 
below, that conclusion is substantively invalid as it directly conflicts with the plain meaning of 
the Clean Air Act.  Therefore, it is not surprising that U.S. EPA Administrator Lisa Jackson 
recently granted a motion for reconsideration of the Johnson Memo, in order to allow for public 
review and comment.87  In doing so, the Administrator noted that the memo is not binding on 
states implementing their own SIPs, and that state permitting agencies “should not assume that 
the [Johnson Memo] is the final word on the appropriate interpretation of the Clean Air Act.”   
 

1. GHGs are air pollutants under the CAA. 
 

The Clean Air Act defines “air pollutant” expansively to include “any physical, chemical, 
biological, radioactive . . . substance or matter which is emitted into or otherwise enters into the 
ambient air.”  42 U.S.C. § 7602(g)(emphasis added).  The U.S. Supreme Court recently 
confirmed in Massachusetts v. EPA, 127 S.Ct. 1438 (2007), that greenhouse gases fit within this 
expansive definition.  The Court held that it is “unambiguous” that the “sweeping definition” of 
air pollutant found in the Act “embraces all airborne compounds of any stripe,” including CO2 
and other greenhouse gases.  Mass. v. EPA, 127 S.Ct. at 1459-60. 

 
2. CO2 is currently regulated under CAA Section 821.  

 
In addition to being an “air pollutant,” CO2 also qualifies as subject to regulation under 

the Clean Air Act because it is actually regulated under the Act.   In particular, Section 821 of 

                                                 
85 While the recent approval of Michigan’s State Implementation Plan (“SIP”) gives the State primary responsibility 
for PSD permitting in Michigan, it is important to keep in mind that the U.S. EPA retains oversight authority that 
allows it to object to a permit that the EPA thinks was improperly granted, 42 U.S.C. § 7477, Alaska Dep’t of Envtl. 
Conserv. v. EPA, 540 U.S. 461 (2004), or to rescind approval of the State’s SIP.  42 U.S.C. § 7413.  Therefore, once 
U.S. EPA properly concludes that the Clean Air Act requires a BACT limit for CO2 emissions, the Agency could 
object to a permit issued by the MDEQ for the plant if that permit lacks a BACT limit for CO2.    
86 See Exhibit 62, Memorandum, Stephen L. Johnson, U.S. EPA Administrator, to Regional Administrators, “Re: 
EPA’s Interpretation of Regulations that Determine Pollutants Covered By Federal Prevention of Significant 
Deterioration (PSD) Permit Program,” December 18, 2008. (“Johnson Memo”). 
87  Exhibit 63, Letter from U.S. EPA Administrator Lisa Jackson to David Bookbinder (Feb. 17, 2009).   
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the Clean Air Act Amendments of 1990 required EPA to promulgate regulations88 to require 
certain sources, including coal-fired electric generating stations, to monitor CO2 emissions and 
report monitoring data to EPA.  42 U.S.C. § 7651k note.89  Section 821 and the EPA regulations 
promulgated pursuant to that section plainly make CO2 “subject to regulation” under the Clean 
Air Act.  Friends of the Chattahoochee, Inc. v. Couch, Docket No. 2008CV146398, slip. op. at 7 
(Ga. Sup. Ct. June 30, 2008).  The U.S. Supreme Court has found recordkeeping and reporting 
requirements to constitute regulation in other contexts.  Buckley v. Am. Constitutional Law 
Found., Inc., 525 U.S. 182, 204 (1999) (holding that compelled reporting of ballot initiative 
petition circulators’ names was impermissible regulation of speech and association rights); Riley 
v. Nat’l Fed’n of the Blind, Inc., 487 U.S. 781, 798-99 (1988) (compelled reporting of 
professional fundraiser status is impermissible regulation of speech); Buckley v. Valeo, 424 U.S. 
1, 66-68 (1976) (evaluating recordkeeping, reporting, and disclosure requirements as regulation 
of political speech).  Therefore, by requiring “regulation” of CO2 in Section 821, Congress 
clearly made CO2 “subject to regulation” for purposes of the Act’s Section 165 BACT 
provisions.   

 
Furthermore, in 1993, EPA promulgated additional CO2 regulations, which are set forth 

at 40 C.F.R. Part 75.  The regulations generally require monitoring of carbon dioxide emissions 
through installation, certification, operation and maintenance of a continuous emission 
monitoring system or an alternative method, 40 C.F.R. §§ 75.1(b), 75.10(a)(3); preparation and 
maintenance of a monitoring plan, 40 C.F.R. § 75.33; maintenance of certain records, 40 C.F.R. 
§ 75.57; and reporting of certain information to EPA, including electronic quarterly reports of 
carbon dioxide emissions data, 40 C.F.R. §§ 75.60 – 64.  40 C.F.R. § 75.5 prohibits operation of 
an affected source in the absence of compliance with the substantive requirements of Part 75, and 
provides that a violation of any requirement of Part 75 is a violation of the Clean Air Act.  
Enforcement of Section 821 is accomplished through the enforcement mechanism in the Act, 42 
U.S.C. §§ 7413(a)(4), (b)(2), 7604(a)(1), and a violator is subject to the penalty provisions of the 
Act.  42 U.S.C. § 7651k(e).  Furthermore, EPA has identified the CO2 monitoring and reporting 
requirements in Part 75 as applicable Clean Air Act requirements that must be incorporated into 
Title V operating permits.  40 C.F.R. § 71.2.  EPA has enforced these CO2 monitoring 
regulations under the Clean Air Act on a number of occasions.90  It is, therefore, undeniable that 
CO2 is subject to regulation under the Clean Air Act.   

                                                 
88 Congress used the same word – regulation – in Section 821 as it did in identifying in Sections 165 and 169 of the 
Act the types of pollution for which there must be BACT limits.  Typically, “identical words used in different parts 
of the same statute are . . . presumed to have the same meaning.”  Merrill Lynch v. Dabit, 547 U.S. 71, 86 (2006).   
89 Section 821 was included as part of Public L. 101-549, 1014 Stat. 2399 (1990), which is entitled “Clean Air Act, 
Amendments,” and was codified as a statutory note to 42 U.S.C. 7651k(e).  Michigan law specifically identifies 42 
U.S.C. § 7651k, and regulations promulgated pursuant to the Clean Air Act, as part of the Act.  Mich. Comp. L. 
324.5501(g).  The fact that Section 821 was codified only as a statutory note to 42 U.S.C. § 7651k does not 
somehow exclude the provision from the Act, because codification as a statutory note is sufficient to make a 
provision part of a statute, New York v. U.S. EPA, 413 F.3d 3, 19 (D.C. Cir. 2005) (categorizing statutory note to 42 
U.S.C. § 7502 as being “in the [Clean Air] Act”), and does not suggest that it should be viewed differently.  Conyers 
v. Merit Systems Protection Bd., 388 F.3d 1380, 1382 n. 2 (Fed. Cir. 2004) (“The fact that a provision was codified 
as a statutory note is of no moment”); Springs v. Stone, 362 F.Supp.2d 686, 697 n. 7 (E.D.Va. Mar 31, 2005) (fact 
that statutory provision is found in statutory note “does not limit its applicability”).  
90 See, e.g., In re City of Detroit, Dept. of Public Lighting, Mistersky Power Station, Docket No. CAA_05-2004-
0027, Consent Agreement and Final Order ¶ 7 (May 10, 2004); In re Indiana Mun. Power Agency, Docket No. 
CAA-05-2000-0016, Compl. ¶¶ 5, 14-15, 34-37.  
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Furthermore, in In re Deseret Power, the EAB rejected EPA Region 8’s refusal to include 

CO2 limits in an air pollution permit for a proposed coal plant as unsupported by any law or 
policy cited by EPA staff or industry in that case.  For example, in contrast to EPA’s assertion 
that Section 821 is somehow not part of the Act, the EAB found that the EPA’s “past actions 
certainly seem to treat Section 821 as if it were part of the Act.”  In re Deseret Power, slip op. at 
58.  In addition, the EAB found that the EPA had not supported its argument that the monitoring 
and reporting requirements of Section 821 and 40 C.F.R. Pt. 75 do not constitute “regulation” for 
purposes of concluding whether CO2 is “subject to regulation.”  Id. at 35-54.   

 
 The Johnson Memo’s attempt to circumvent the clear requirements of the Clean Air Act 
and the Deseret Power ruling by concluding that monitoring and reporting requirements do not 
constitute regulation for purposes of determining whether a pollutant is “subject to regulation” 
under the Act is invalid and unpersuasive because it improperly rewrites the statutory phrase 
“subject to regulation” to be “subject to an emission standard or limitation.”  “Emission 
standard” and “emission limitation” are terms of art used throughout the Clean Air Act – if 
Congress had wanted to limit BACT applicability to pollutants “subject to an emission standard 
or limitation” it could have and would have done so.  Instead, Congress used the broader phrase 
“subject to regulation,” which sweeps in regulatory provisions that go beyond emission standards 
and limitations.  
 
 Congress made clear that it intended Section 821’s monitoring and reporting 
requirements to be “regulation” by specifically referring to the need for EPA to promulgate 
“regulations” for implementing Section 821.  EPA did so in 1993, specifically noting that the 
CO2 monitoring and reporting requirements in 40 C.F.R. Part 75 were regulations promulgated 
under the Clean Air Act.  It strained credulity for the former Administration to now claim that 
EPA’s regulations, nevertheless, do not constitute “regulation” for purposes of determining 
whether CO2 is “subject to regulation.”  Finally, contrary to the Johnson Memo’s assumption that 
the word “regulation” is limited to limits on the emission rates of a pollutant, the meaning of 
“regulation” is broader and includes any rule or order of an administrative agency that has the 
force of law. Indeed, as noted above, the U.S. Supreme Court has already found on a number of 
occasions that reporting and recordkeeping requirements constitute “regulation,” Buckley, 525 
U.S. at 204; Riley, 487 U.S. at 798-99; Buckley, 424 U.S. at 66-68.  MDEQ should reject the 
distorted view of the Clean Air Act offered by the previous Administration and adopt the 
interpretation that it supported by reason and the law.  CO2 is “subject to regulation” under the 
Act and, therefore, requires a BACT limit in the permit. 
 

3. MDEQ Has Regulated CO2 Under the Clean Air Act 
 
Even if CO2 was not regulated specifically by Congress through Section 821 of the Clean 

Air Act Amendments, Michigan and U.S. EPA have unequivocally regulated CO2 under the 
Clean Air Act through rulemaking by incorporating CO2 requirements into Michigan’s federally-
approved State Implementation Plan (“SIP”).  Mich. Admin. Code 336.1801(7), 336.1802a.91  

                                                 
91 Other states have similarly adopted these provisions into their SIPs pursuant to the Clean Air Act.  See e.g., Wis. 
Admin. Code § NR 438.03(1)(a) (requiring reporting of pollutants listed in Table I, including CO2), adopted under 
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Like the regulations in 40 C.F.R. Part 75, the regulations incorporated into Michigan’s SIP are 
enforceable pursuant to the Clean Air Act by EPA or by any other person.  42 U.S.C. §§ 7413(a) 
(providing for EPA enforcement of any requirement of any SIP), (b)(1) (providing for civil 
action for violating any requirement of a SIP), (c)(1) (providing for criminal prosecution for 
violation of any SIP requirement), (d)(1)(A) (providing for administrative penalties for violating 
any SIP requirement), 7604(a)(1), (f)(3).92  

 
 MDEQ has also incorporated CO2 requirements into federally enforceable permits, 
making the requirements subject to enforcement actions under the Clean Air Act. 93  

 

4. EPA’s approval of CO2 limits in the Delaware SIP demonstrates that CO2 
is currently regulated under the Clean Air Act. 

 
Further still, even if MDEQ were to give an incredibly restrictive interpretation to the 

Clean Air Act, CO2 is still subject to regulation under the Act through EPA’s recent approval of 
amendments adding various CO2 regulations to the SIP for the state of Delaware.  73 Fed. Reg. 
23,101 (April 29, 2008); 40 C.F.R. § 52.420(c).  Those amendments establish CO2 emission 
limits and operating requirements, record keeping and reporting requirements, and CO2 
emissions certification, compliance, and enforcement obligations for new and existing stationary 
electric generators.  Del. Admin. Code 7 1000 1144.  U.S. EPA’s approval was made “in 
accordance with the Clean Air Act,” 73 Fed. Reg. 23,101, and by approving inclusion of these 
provisions into Delaware’s SIP, the agency confirmed that CO2 is “subject to regulation” under 
the Act, as SIPs are developed pursuant to Sections 110 and 113 of the Act, 42 U.S.C. §§ 7410, 
7413, and become federally enforceable parts of federal law upon approval.  El Comite Para El 
Bienestar de Earlimart v. Warmerdam, 539 F.3d 1062, 1066 (9th Cir. 2008); Espinosa v. Roswell 
Tower, Inc., 32 F.3d 491, 492 (10th Cir. 1994); Her Majesty the Queen in Right of the Province 
of Ontario v. City of Detroit, 874 F.2d 332, 335 (6th Cir. 1989).  As such, the Delaware SIP 

                                                                                                                                                             
the Act at 40 C.F.R. § 52.2570(c)(70)(i); Wis. Admin. Code § NR 439.095(1)(f) (Phase I and phase II acid rain 
units… shall be monitored for… carbon dioxide…”), adopted under the Act at 40 C.F.R. § 52.2570(c)(73)(i)(I). 
92 See also Espinosa v. Roswell Tower, Inc., 32 F.3d 491, 492 (10th Cir. 1994) (“The state implementation plan has 
the force and effect of federal law, therefore permitting the Administrator to enforce it in federal court.”); Safe Air 
for Everyone v. EPA, 475 F.3d 1096, 1105 (9th Cir. 2007) (holding that a state implementation plan approved by 
EPA has the “force and effect of federal law” under the Clean Air Act); Union Elec. Co. v. EPA, 515 F.2d 206, 211 
(8th Cir. 1975), aff’d, 427 U.S. 246 (1976); U.S. v. Murphy Oil USA Inc., 155 F.Supp.2d 1117, 1137 (W.D. Wis. 
2001) (holding that a state implementation plan is enforceable by EPA under the Clean Air Act). 
93 See e.g., Exhibit 64, Permit for Campbell Plant p. 24 § VI.1, p. 42 § VI.1, p. 56 §1-3.6; Exhibit 65, Permit for 
Cobb Plant p. 24 § VI.1., p. 27 § VI.1., p. 37 § VI.1., p. 54 § 3.9.  Such Title V permit requirements are enforceable 
pursuant to the Clean Air Act.  42 U.S.C. §§ 7413(a)(1) (providing enforcement authority for violations of any 
permit), (a)(3) (providing for enforcement of any requirement of a Title V permit), (b) (providing for civil 
enforcement of any requirement in a permit and any requirement pursuant to Title V), (c)(1) (providing criminal 
enforcement for any violation of any requirement of a Title V permit), (d)(1)(B) (providing for administrative 
penalties for violating any requirement of Title V), 7604(f)(4) (providing for citizen suit enforcement of any 
standard, limitation, or schedule established under any Title V permit); 40 C.F.R. § 70.6(b)(1) (“All terms and 
conditions in a part 70 [Title V] permit… are enforceable by the Administrator and citizens under the Act.”). 
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approval also demonstrates that CO2 is subject to regulation under the Clean Air Act for 
purposes of triggering the BACT requirements.94 
 

5. Congress’ 2008 appropriations legislation further demonstrates that CO2 
is currently regulated under the Clean Air Act.  

 
In the Fiscal Year 2008 Consolidated Appropriations Act, Congress specifically required 

U.S. EPA to undertake rulemaking to establish monitoring and reporting requirements for all 
greenhouse gases (including CO2), economy wide.95  Congress made clear that the agency is “to 
use its existing authority under the Clean Air Act” including “existing reporting requirements for 
electric generating units under Section 821 of the Clean Air Act” in adopting these regulations.96  
This action by Congress not only confirms that Section 821 is part of the Clean Air Act, but also 
establishes a separate and distinct statutory obligation to regulate CO2 through mandatory 
emission monitoring requirements under the Act.  In fact, the EPA’s regulatory obligations under 
the Appropriations Act are much broader than the agency’s duties under Section 821 as the 
Appropriations Act requires economy wide reporting.  Such requirements are further evidence 
that CO2 is actually regulated under the Clean Air Act. 

 
6. N2O is currently regulated under the CAA. 

 
  As noted above for CO2, pollutants regulated by approved SIPs are regulated under the 
Clean Air Act.  While the threats posed by CO2 emissions are serious, due to this pollutant’s 
contribution to the damage occurring to the climate and storm patterns, it is also important that 
nitrous oxide (N2O) emissions be controlled, as they are 296 times as potent as CO2 in their 
contribution to the climate crisis.  
 
 N2O is regulated in at least one SIP approved by U.S. EPA, and therefore, is not only 
subject to, but is regulated under the Act.  See Wis. Stat. §§ 285.60 (requiring air permits for all 
sources not otherwise exempted), 285.62(1); Wis. Admin. Code § NR 407.05, Table 3 (requiring 
permit application to include Nitrous Oxides if greater than 2,000 lbs/year).   Moreover, nitrous 
oxide is also regulated under Wis. Admin. Code § NR 438.03(1)(a) and Table 1, adopted under 
the Act at 40 C.F.R. § 52.2570(c)(70)(i).  Therefore, BACT limits are also required for N2O. 

 
 

7. GHGs need not be “currently regulated” under the Clean Air Act in 
order to be “subject to regulation under the Act.” 

 
Even if CO2 were not already regulated under the Act, it is clear that all GHGs are subject 

to regulation under the Clean Air Act.  “Subject to regulation” means “capable of being 
regulated” and is not limited to pollutants that are “currently regulated.”  This reading is 

                                                 
94 The EAB in In re Deseret Power specifically declined to reach the issue of whether the Delaware SIP approval or 
“other potential avenues of regulation of CO2” trigger the BACT requirements.  In re Deseret Power, slip op. at 55 
n. 57.   
95 H.R. 2764; Public Law 110–161, at 285 (enacted Dec. 26, 2007). 
96  Conference Report for the Consolidated Appropriations Act, at 1254.  Both the Appropriation Act and the 
Conference Report are available at: http://www.epa.gov/climatechange/emissions/ghgrulemaking.html 
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confirmed by the fact that both federal and Michigan regulations define “regulated NSR 
pollutants” to include not only air pollutants for which there are NAAQS under Section 109 of 
the Act, standards of performance for new sources under Section 111 of the Act, or standards 
under or established by Title VI of the Act (relating to acid deposition control), but also “[a]ny 
pollutant that is otherwise subject to regulation under the Act.”  40 C.F.R. 52.21(b)(50); 40 
C.F.R. § 51.166(b)(49); Mich. Admin. Code R 336.2801(nn).  The category of pollutants 
“otherwise subject to regulation under the Act” must extend beyond pollutants that the U.S. EPA 
or states have already developed standards for because otherwise its inclusion in the definition of 
“regulated NSR pollutants” would be superfluous.  Friends of the Chattahoochee, slip. op. at 7.97   

 
GHGs are “subject to regulation” under a number of Clean Air Act provisions, including 

Sections 111 and 202.  Sections 111 and 202 require U.S. EPA to establish standards of 
performance for emissions of “air pollutants” from new stationary sources and motor vehicles, 
respectively.  42 U.S.C. §§ 7411, 7521.  Regulation under those sections is required where air 
pollution “may reasonably be anticipated to endanger public health or welfare.”  42 U.S.C. § 
7411(b)(1)(A); 42 U.S.C. § 7521(a)(1).  Reflecting the precautionary nature of the Clean Air 
Act, this “endangerment” standard does not require proof of actual harm.  Instead, EPA is 
supposed to avoid a “significant risk of harm” by taking action that will “precede, and, optimally, 
prevent, the perceived threat.” Ethyl Corp. v. EPA, 541 F.2d 1, 12-13 (D.C. Cir. 1976).  As the 
Court noted in Ethyl Corp.: 
 

Sometimes, of course, relatively certain proof of danger or harm from such 
modifications can be readily found. But, more commonly, 'reasonable medical 
concerns' and theory long precede certainty. Yet the statutes and common sense 
demand regulatory action to prevent harm, even if the regulator is less than certain 
that harm is otherwise inevitable. Id. at 25.98 
 

The 1977 Clean Air Act Amendments confirmed and adopted the precautionary interpretation 
enunciated in Ethyl, enacting special provisions, Pub. L. No. 95-95, § 401, 91 Stat. 790-91 
(August 7, 1977), designed to “apply this interpretation to all other sections of the act relating to 
public health protection.” H.R. Rep. No. 294, 95th Cong., 1st Sess. 49 (1977). 
 
 GHGs are plainly subject to regulation under Sections 111 and 202 because, as the U.S. 
EPA recently found in its Proposed Endangerment Finding, there can be no reasonable doubt that 
GHG emissions from power plants, motor vehicles, and other sources “may reasonably be 

                                                 
97 Federal courts have recognized in other contexts that an entity need not be actually regulated in order for the entity 
to be “subject to” that regulation.  For example, in evaluating whether an employee is “subject to deduction” in pay 
for purposes of the Fair Labor Standards Act, the U.S. Supreme Court has rejected the contention that such phrase 
requires a showing that the employee’s pay was actually deducted.  Auer v. Robbins, 519 U.S. 452, 460-61 (1997); 
see also Kennedy v. Commonwealth Edison, 410 F.3d 365, 371 (7th Cir. 2005); Klein v. Rush-Presbyterian – St. 
Luke’s Medical Center, 990 F.2d 279, 286 (7th Cir. 1993).   
98 See also Industrial Union Dep’t v. American Petroleum Institute, 448 U.S. 607, 656 (1980) (plurality) (agency 
need not support finding of significant risk “with anything approaching scientific certainty,” but rather must have 
“some leeway where its findings must be made on the frontiers of scientific knowledge,” and “is free to use 
conservative assumptions in interpreting the data,” “risking error on the side of overprotection rather than 
underprotection”). 
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anticipated to endanger the public health and welfare.”99  As described above and in the 
Technical Support Document for the Proposed Endangerment Finding, climate change is likely 
to cause direct heat-related effects, extreme weather events, climate-sensitive disease impacts, air 
quality effects, agricultural effects (and related impacts on nutrition), wildlife and habitat 
impacts, biodiversity impacts, impacts on marine life, property damage, and social disruption 
(such as population displacement).  These far reaching and grave public health and welfare 
impacts, which are in large part attributable to GHG emissions from power plants, automobiles 
and other sources, compel the conclusion that GHG emissions “may reasonably be anticipated to 
endanger the public health and welfare” and, therefore, must be regulated under Sections 111 and 
202 of the Clean Air Act.100  Because BACT requirements extend to pollutants that are “subject 
to regulation under the Act” rather than to only those that are actually regulated, Michigan need 
not and, in fact, cannot wait until the U.S. EPA actually promulgates such regulations under 
Sections 111 and 202.  Instead, the agency must include GHG BACT limits for the Proposed 
Coal Plant.  
 

                                                 
99 The Clean Air Act provides a broad definition of “welfare” that encompasses a host of environmental ills: 

All language referring to effects on welfare includes, but is not limited to, effects on soils, water, 
crops, vegetation, manmade materials, animals, wildlife, weather, visibility, and climate, damage 
to and deterioration of property, and hazards to transportation, as well as effects on economic 
values and on personal comfort and well-being, whether caused by transformation, conversion, or 
combination with other air pollutants. 

42 U.S.C. § 7602(h). Of particular importance here, “welfare” refers to “effects on . . . weather . . . and climate.” 
Thus, the most basic effect of global climate change – that the Earth’s average mean temperature will increase – is 
directly implicated as an effect on public welfare under the Act. As discussed above, global climate change is 
already resulting in well documented impacts on climate and weather, including air and ocean temperature increases, 
widespread melting of snow and ice, changes in precipitation amounts and wind patterns, and more frequent extreme 
weather events such as hurricanes, heat waves, floods, and droughts. 
100 While the Proposed Endangerment Finding focuses on emissions of GHGs by motor vehicles, U.S. EPA has 
essentially already made an endangerment finding for CO2and other greenhouse gases under Section 111 in 1996, 
when the agency required standards of performance for controlling landfill gas emissions.  Such gas consists of 50% 
methane, 50% carbon dioxide, and less than 1% non-methane organic compounds.  In a background technical 
document for that regulatory process, U.S. EPA, as early as March 1991, acknowledged that air emissions of 
greenhouse gases, including carbon dioxide and methane “contribut[ed] to the phenomenon of global warming,” and 
that the “global warming effects” of those emissions posed “potential adverse health and welfare effects.”  EPA 
noted that while, at the time, there was uncertainty as to the timing and ultimate magnitude of global warming, there 
was already a “strong scientific agreement” that the increasing emissions of greenhouse gases “will lead to 
temperature increases” and that efforts were underway to develop control options. 
In March 1996, EPA issued its final rule requiring control of landfill gas emissions, after determining that the gas 
“contributes to global climate change,” and meets the endangerment standard.  Although the Rule was designed in 
part to control emissions of the trace amounts of non-methane organic compounds in the gas, one of the specific 
justifications that EPA articulated for adopting the Rule (particularly at the level of stringency chosen) was to limit 
emissions of methane to avoid global warming impacts.  See 56 Fed. Reg. 24468, 24481 (March 12, 1996) (“[i]n 
considering which alternative to propose as BDT, EPA decided to consider both NMOC’s and methane 
reductions”); 61 Fed. Reg. 9905, 9906  (“Briefly, specific health and welfare effects from [landfill gas] emissions 
are as follows . . . methane emissions . . . contribute to global climate change as a major greenhouse gas”);  Id. at 
9914 (anticipated “methane reductions . . . are also an important part of the total carbon reductions identified under 
the Administration’s 1993 Climate Change Action Plan”).  While the rule was directed at reducing methane rather 
than carbon dioxide emissions, EPA noted in the preamble to the final rule that “[c]arbon dioxide is also an 
important greenhouse gas contributing to climate change.”  56 Fed. Reg. at 24472.  EPA also quantified the benefits 
of the rule based on “equivalent reduction in CO2.”  Id. (stating that “1.1 to 2.0 billion trees would need to be 
planted . . .to achieve an equivalent reduction in CO2 as achieved by today’s proposal”). 
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 Regulating GHG emissions now, rather than waiting for U.S. EPA to finalize the 
Proposed Endangerment Finding and promulgate all of the regulations necessary to carry out 
every facet of the PSD program, is fully consistent with the requirements and goals of that 
program.  In fact, the EAB recently recognized that the Clean Air Act does not require “a public 
health or welfare ‘endangerment’ finding under the PSD program as a precondition for the 
CAA’s requirement that EPA apply BACT.”  In re Deseret Power, slip. op. at 25.  In addition, a 
primary aim of the PSD program is: 
 

to protect public health and welfare from any actual or potential adverse effect 
which in the Administrator's judgment may reasonably be anticipate [sic] to occur 
from air pollution or from exposures to pollutants in other media, which 
pollutants originate as emissions to the ambient air, notwithstanding attainment 
and maintenance of all national ambient air quality standards 
 

42 U.S.C. § 7470(1).  Given the well known actual and potential adverse impacts of GHG 
emissions, and the widely acknowledged need to reduce and control such emissions, it would be 
nonsensical to allow a major new source of GHGs to slip in under the wire and avoid regulation, 
especially when U.S. EPA has already issued a Proposed Endangerment Finding regarding GHG 
emissions. 
 

8. Regulation of GHG pollution from the proposed coal plant would not 
require Michigan to also regulate multitudes of small sources throughout 
the State. 

 
 The Johnson Memo offered as an excuse for not regulating CO2 under the Clean Air Act 
an oft-stated concern that regulating CO2 from large sources, such as coal plants, would subject a 
multitude of small sources – such as schools, shopping malls, and hospitals – to the major source 
permitting requirements of the Act.  This argument is a red herring with regards to the Proposed 
Coal Plant.  There is no question that the Plant constitutes a major emitting facility and requires 
major source permits due to its significant emissions of other pollutants, such as sulfur dioxide, 
nitrogen oxides, and particulate matter.  Therefore, the question of whether deeming GHGs 
pollutants that are “subject to regulation” for purposes of Section 165 impacts other, much 
smaller pollution sources is a theoretical question that need not be resolved here.  Instead, 
Michigan DEQ should take the common sense approach of applying BACT limits on the GHG 
emissions from the Proposed Coal Plant now, and leave until later the question of whether, when, 
and to what degree GHG emissions might, on their own, trigger major source permitting 
requirements. 
   
 Even assuming that applying BACT to GHG emissions would make GHGs pollutants 
that could trigger major source permitting requirements, the U.S. EPA has already begun to 
explore ways to avoid or minimize effects on smaller sources.  In its Advanced Notice of 
Proposed Rulemaking regarding CO2 and other greenhouse gases, U.S. EPA identified a number 
of potential options for limiting the exposure of smaller sources of CO2.  While some of U.S. 
EPA’s proposals are nonsensical or outright illegal, the only relevant point here is that U.S. EPA 
has already begun to address the theoretical issue of implementing CO2 regulation under Section 
165 for sources much smaller than the Proposed Coal Plant. 
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 The proposed plant should not be allowed to escape its legal duty to comply with BACT 
limits on CO2 and other GHG emissions based on largely unfounded concerns about a parade of 
horribles that almost certainly would never materialize. 
 

9. MDEQ must conduct a BACT analysis and establish binding BACT 
limits for GHG emissions from the Proposed Coal Plant. 

 
Because GHGs are air pollutants subject to regulation under the Clean Air Act, MDEQ 

must require a new application, including a BACT analysis for GHG emissions from the 
Proposed Coal Plant.  Mich. Admin. Code R. 336.2814(1).  This analysis should consider, 
among other things, cleaner generating technologies, carbon capture and sequestration, the use of 
cleaner fuels, and higher plant efficiency, as means for limiting GHG emissions from the 
proposed plant.   

 
 Once this new GHG BACT analysis is submitted, DEQ must independently review and 
evaluate that analysis, develop draft GHG BACT emission limits, subject those draft limits to 
public review and comment, and take any public comment received into consideration as the 
Agency establishes final GHG limits for the plant. 
  

E. Michigan Has the Authority Under Section 165 of the Clean Air Act and 
State Air Pollution Laws to Impose BACT or Stricter Limits on GHG 
Emissions From the Proposed Coal Plant. 

 
 In addition to being required by the Clean Air Act to impose BACT limits on GHG 
emissions from the proposed CFB unit, the MDEQ is authorized to take steps to avoid or 
minimize such GHG emissions, including the authority to require a BACT analysis and BACT-
level emission limits and/or GHG offsets.  One source of such authority is Section 165(a)(2) of 
the Clean Air Act.  In addition to providing for an evaluation of need and alternatives, Section 
165(a)(2) grants a permitting authority broad discretion to impose permit conditions beyond the 
baseline requirements of BACT in order to protect air quality.  In re Prairie State Generating 
Co., PSD Appeal No. 05-05, slip op. at 40 (E.A.B. 2006), quoting NSR Manual at B.13.  Thus, 
the MDEQ could and should elect to approve a PSD permit only where the permit requires 
construction of a plant that fully incorporates all available measures for reducing GHGs, adopts 
appropriate GHG-related emission limits, and/or imposes GHG offset requirements. Under 
Section 165(a)(2), MDEQ may consider such additional permit conditions on its own.  Id.   
 
 The BACT provisions themselves, 42 U.S.C. § 7479(3), also authorize a state permitting 
agency to take steps to protect air quality that go beyond the bare minimum requirements of 
BACT.  For example, the EAB has found that while a permitting agency may not be required to 
evaluate the substitution of a gas-fired combustion turbine for a proposed coal-fired steam boiler 
plant, the agency certainly has the authority to do so.  In re Knauf, 8 E.A.D. at 136, citing NSR 
Manual at B.13-B.14.   
 
 Michigan’s authority to regulate GHG emissions is also reflected in various provisions of 
the State’s air pollution laws.  As discussed above, MEPA provides that MDEQ must require all 
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feasible and prudent steps for reducing GHG emissions from the plant.  In addition, the Michigan 
Air Pollution Control statute authorizes the Agency to take whatever steps it “considers 
necessary, proper, or desirable” to enforce the statute or the Clean Air Act.  M.C.L. 324.5503(u).  
Similarly, state Rule 901 forecloses the permitting of a source that would emit an air contaminant 
that would have “injurious effects to human health or safety, animal life, plant life of significant 
economic value, or property,” even if that source would otherwise satisfy applicable laws.  Mich. 
Admin. Code R. 336.1901; Southeastern Oakland County Incinerator Authority v. Dept. of 
Natural Resources, 176 Mich. App. 434, 440-42 (Mich. App. Ct. 1989).  As detailed above, 
GHG emissions and the resulting climate change would clearly have “injurious effects to human 
health or safety, animal life, plant life of significant economic value, or property.”   
 

Accordingly, even assuming that MDEQ could lawfully issue a PSD permit for the 
Proposed Coal Plant without establishing BACT limits for GHGs, the Agency has the duty and 
authority under Section 165 of the Clean Air Act and applicable state laws to require GHG 
emission limits, application of all measures and technologies available to reduce GHG emissions, 
impose GHG offset measures, and any other appropriate alternatives and options in order to 
avoid or minimize the GHG emissions from the plants. Given the significant threats posed by 
climate change, the Massachusetts v. EPA decision, the latest IPCC reports, Congressional 
efforts to establish global warming legislation, and the U.S. EPA’s Proposed Endangerment 
Finding, it would make no sense for Michigan to ignore GHGs when evaluating the permit 
application for a major new source of GHG emissions that is expected to operate for the next 50 
years.101  
 

F. Michigan Should Develop Rules for the Regulation of GHGs Before 
Permitting the Proposed Coal Plant. 

 
An additional source of authority for regulating GHG emissions from the Proposed Coal 

Plant is M.C.L. 324.5512(1)(a), which requires MDEQ to promulgate rules “controlling or 
prohibiting air pollution.”  Michigan law broadly defines “air pollution” as the presence of “air 
contaminants in quantities, of characteristics, under conditions and circumstances, and of a 
duration that are or can become injurious to human health or welfare, to animal life, to plant life, 
or to property, or that interfere with the enjoyment of life and property in this state.  M.C.L. 
324.5501(b).  “Air contaminant” is broadly defined to include “dust, fume, gas, mist, odor, 
smoke, vapor, or any combination thereof.”  M.C.L. 324.5501(a).  GHGs, which are gases, 
plainly fit within this definition of “air contaminant.”  In addition, as described above, GHG 
emissions are or “can become injurious to human health or welfare, to animal life, to plant life, 
or to property, or that interfere with the enjoyment of life and property in this state” due to the 
significant threats posed by climate change.  Therefore, significant emissions of GHGs, such as 
those that would result from the plant, plainly qualify as “air pollution” for which the DEQ must 
promulgate regulations to control or prohibit.  M.C.L. 324.5512(1)(a).102   
                                                 
101 Because the authority to avoid or limit CO2 emissions under Section 165(a)(2) at the agency’s own initiative is 
discretionary, the Michigan DEQ can exercise that authority with regards to the Proposed Coal Plant without 
triggering the (largely unfounded) concern discussed in these comments that the Agency would also have to subject 
multitudes of small sources to major source permitting under the Clean Air Act.   
102 MDEQ also has the authority to promulgate CO2 regulations under M.C.L. 324.5503(a), which authorizes the 
Agency to promulgate standards for “emissions,” which are defined as the emission of an “air contaminant.”  
M.C.L. 324.5503(a), 324.5501(h).  
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MDEQ should promulgate such regulations before the permitting of the proposed plant 

(and the numerous other coal plants proposed for Michigan). The regulations could specifically 
codify the requirement to have BACT limits for GHGs, or take other approaches such as offset 
requirements and/or blanket emission limits like those adopted by other states. See above, 
discussing California and Washington limits.103 
 
 

IV. MDEQ MUST DIRECTLY REGULATE PM 2.5 EMISSIONS FROM THE 
PROPOSED COAL PLANT. 

 
The Draft Permit for the Proposed Coal Plant is legally and technically inadequate 

because it attempts to use PM 10 as a surrogate for avoiding the direct regulation of PM 2.5 that 
is required by the Clean Air Act.  As the U.S. EPA recently found, this surrogacy approach is 
“no longer substantially justified in light of the resolution of the technical issues” that had 
initially been used to attempt to justify the approach.104  Moreover, the surrogacy approach is 
contrary to the plain requirements of the Clean Air Act.  The PM2.5 requirements have been in 
place since 1997 when U.S. EPA issued the PM2.5 NAAQS.  Now, twelve years later, Consumers 
is proposing to build a plant that still fails to comply with PM2.5 requirements – and would likely 
continue to do so for more than fifty years into the future.  It is contrary to law and arbitrary for 
MDEQ to agree to this prolonged and illegal polluting of Michigan’s environment.  In order to 
fully protect public health and the environment, especially the health of the State’s most 
vulnerable citizens, MDEQ should reject the use of PM10 as a surrogate for PM2.5, require the 
Applicant to submit direct BACT analyses for PM 2.5, and include PM 2.5 BACT limits in any 
final permit for the Proposed Coal Plant.  
 

A. PM2.5 from Coal Plants Presents Severe Harms to Michigan’s Public Health  
 

While both PM 10 and PM 2.5 have adverse health impacts, overwhelming scientific 
evidence demonstrates that the PM2.5 fraction of particulate matter is distinguishable from the 
coarse fraction because the smaller particles pose the “largest health risks.”105  In a 1996 report 
on the need to revise the PM ambient air quality standards, EPA staff found that the 
epidemiological data more strongly support fine particles as the surrogate for the fraction of PM 
most clearly associated with health effects at levels below the standards in place at that time.106  
PM2.5 has been linked to premature death, in addition to aggravation of respiratory and 
cardiovascular disease (as indicated by increased hospital admissions for asthma, emergency 
room visits, absences from school or work, and restricted activity days), changes in lung function 

                                                 
103 Note that the limits in California and Washington are outdated.  More stringent limits can easily be required with 
new regulations promulgated by DEQ now.    
104 Exhibit 67, Letter from U.S. EPA Administrator Lisa Jackson to Paul Cort (April 24, 2009) (hereinafter, “Jackson 
PM 2.5 Letter”).   
105 See Exhibit 68, U.S. EPA, Clean Air Fine Particle Implementation Rule, 72 Fed. Reg. 20586 (April 25, 2007); 
see also Exhibit 69, U.S. EPA Office of Air Quality Planning and Standards, “Review of the National Ambient Air 
Quality Standards for Particulate Matter: Policy Assessment of Scientific and Technical Information.” Staff Paper 
(July 1996) (“PM2.5 Staff Paper”), at V-58 to V-77 (discussing health studies of fine versus coarse particles). 
106 Exhibit 69, PM2.5 Staff Paper at V-77. 
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and increased respiratory symptoms, and more subtle indicators of cardiovascular health.107 U.S 
EPA also has identified lung cancer deaths, infant mortality and development problems (such as 
low birth weight in children) as possibly linked to PM2.5.108  

 
Children are especially susceptible to the harms from PM2.5. According to the American 

Academy of Pediatrics, children and infants are among the most susceptible to many air 
pollutants, including PM2.5. Exposure to high levels of fine particulates impacts the ability of 
children’s lungs to grow.109  This damage is irreversible, and subjects children to greater risk of 
respiratory problems as adults. Children also have increased exposure compared with adults 
because of higher minute ventilation and higher levels of physical activity, and thus face serious 
health problems from PM2.5 pollution. This susceptibility is evidenced by a recent study of PM2.5 
and asthmatic children in Detroit, which emphasizes “the continued need for enforcement of 
existing standards.”110 In addition, the highest age-specific asthma hospitalization rate in 
Michigan for the years 1999 to 2001 – 46.2 per 10,000 – was for children ages 0 to 4 years of 
age.111  

 
Older adults also are particularly susceptible to PM2.5 because of their weaker lungs and 

hearts. For example, studies have suggested that serious health effects, such as premature 
mortality, are greater among older groups of individuals.112  Older adults also are more likely 
than younger ones to have preexisting respiratory and/or cardiovascular conditions that become 
aggravated with exposure to PM2.5.113    

                                                                  
Coal plants are one of the leading sources of fine particulate matter.  PM2.5 from coal 

plants comes in two distinct forms: primary PM2.5 is in particulate form within the boiler stack 
and can be collected on the filter of a filtering train, while secondary PM2.5 forms from the 
atmospheric interaction of various other pollutants emitted from the stack in gaseous or vapor 
form.  Fine particle pollution from coal plants spreads over a wide area, with the majority 
occurring within a 500-mile radius of a plant114 and the greatest concentrations seen nearby and 
within a moderate distance of a coal plant.115  

                                                 
107 Clean Air Fine Particle Implementation Rule, 72 Fed. Reg. 20586, 20586-20587 (Apr. 25, 2007) (to be codified 
at 40 C.F.R. Part 51); Exhibit 97, Dockery DW, Pope CA, 3rd, Xu X, et al. An association between air pollution and 
mortality in six U.S. cities. N Engl J Med 1993;329(24):1753-9; Exhibit 98, Bates DV, Sizto R. Air pollution and 
hospital admissions in Southern Ontario: the acid summer haze effect. Environ Res 1987;43(2):317-31.   
108 See National Ambient Air Quality Standards for Particulate Matter, Proposed Rule, 71 Fed. Reg. 2620, 2627 (Jan 
17, 2006).  
109 See Exhibit 70, Statement of Katherine M. Shea, MD, MPH, FAAP, On Behalf of the American Academy of 
Pediatrics, Before the Clean Air Scientific Advisory Committee to the U.S. Environmental Protection Agency, 
Regarding National Ambient Air Quality Standards for Particulate Matter. 
110 See, e.g., Exhibit 71, T. Lewis, et al., Pollution-Associated Changes in Lung Function among Asthmatic Children 
in Detroit, Environ Health Perspect 113:1068–1075 (2005) 
111 Exhibit 72, Asthma Initiative of Michigan and Michigan Dept. of Community Health, Epidemiology of Asthma 
in Michigan: 2004 Surveillance Report. 
112 See, e.g., 71 Fed. Reg. at 2637.  
113 Id.  
114 Exhibit 73, L Deck (Abt Associates), “Particulate-Related Health Impacts of Emissions in 2001 From 41 Major 
US Power Plants,” Nov. 2002 (“Deck Study”). 
115 See Exhibit 74, Levy et al, “The Importance of Population Susceptibility for Air Pollution Risk Assessment: A 
Case Study of Power Plants Near Washington, DC,” Environ Health Perspect 110:1253–1260 at 1257 (2002) 
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Numerous studies have linked fine particle pollution from coal plants in particular with 

the negative health effects described above.116 One study of special interest to Michigan found 
PM2.5 pollution from Consumers’ J.H. Campbell plant (located in West Olive) in 2001 was, 
alone, associated with 91-105 premature deaths (from all causes, with 12 due to cancer and 66 
due to cardiopulmonary effects), 63 cases of chronic bronchitis, 33 hospital admissions, 24 
asthma-related emergency room visits, 17,415 lost days of work, and 2,054 asthma attacks.117  

 
The costs of PM2.5 pollution are staggering. The serious health impacts and 

accompanying costs from PM2.5 pollution will burden not only individuals, but also the state 
through expenditure of public and employer health care dollars, lost productivity, and strains on 
the education system from missed school days. As a result, the economic benefit from control of 
PM2.5 is significant. For example, a cost-benefit study completed by the U.S. EPA for the 
agency’s 2006 revision of 24-hour PM2.5 standard showed from $9 billion to $76 billion in health 
and visibility benefits, compared to a cost of $5.4 billion for achieving the standard.118 In all, 
Michigan will benefit greatly from protecting its citizens through stringent control of fine 
particles from the Proposed Coal Plant and other coal plants and major new sources of air 
pollution.  
 

B. U.S. EPA has long regulated PM 10 and PM 2.5 as distinct air pollutants due 
to their different health impacts.  

 
In 1997, U.S. EPA promulgated new annual and 24-hour NAAQS for PM2.5. 62 Fed. Reg. 

38,652, 38,711 (July 18, 1997); 40 C.F.R. § 50.7. EPA’s bases for regulating PM10 and PM2.5 
separately under distinct NAAQS were and remain differences in people’s exposure, where the 
particles lodge in the body (PM2.5 penetrates deeper into the lungs), and the health effects 
associated with each.  See 71 Fed. Reg. 61,144 at 61,147 (Oct. 17, 2006).  In essence, U.S. EPA 
determined 12 years ago that, in order to protect public health and welfare, PM10 and PM2.5 need 
to be regulated as separate and distinct air pollutants.  They are not equivalents.   

 
U.S. EPA designated seven counties surrounding Detroit as failing to meet these initial 

PM2.5 NAAQS.119  In 2006, in response to a court order requiring U.S. EPA to complete its 
review of the PM2.5 NAAQS, the agency tightened the 24-hour NAAQS standard from 65 
micrograms per cubic meter to 35 micrograms per cubic meter but left the annual PM2.5 NAAQS 
unchanged. 71 Fed. Reg. 61144 (Oct. 7, 2006).  The decision not to lower the annual PM 2.5 

                                                                                                                                                             
(Figure 2 showing combined concentration reductions from emissions controls at power plants, in terms of primary 
PM2.5, secondary PM2.5, and total PM2.5) (“Levy D.C. Study”).  
116 See, e.g., id; see also Exhibit 75, J Levy et al, Using CALPUFF to Evaluate the impacts of power plant emissions 
in Illinois: model sensitivity and implications, Atmospheric Environment 36 (2002) 1063–1075; Exhibit 62, J Levy 
and J Spengler, Modeling the Benefits of Power Plant Emissions Controls, J. Air & Waste Manage. Assoc. 52:5-18 
(2002).  
117 Exhibit 73, Deck Study, at Table C.  
118 See National Ambient Air Quality Standards for Particulate Matter; Proposed Rule, 71 Fed. Reg. 2620, 2627 
(Jan. 17, 2006). Given the D.C. Circuit’s remand of the 2006 PM2.5 NAAQS and the likely downward revision that 
will result, the benefits associated with the NAAQS will likely increase.  
119 PM2.5 nonattainment counties under the 1997 NAAQS include Livingston, Macomb, Monroe, Oakland, St. Clair, 
Washtenaw, and Wayne, see Boundary Designations for the 1997 PM2.5 Standard – EPA Region 5. 
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NAAQS was not in keeping with the recommendation of U.S. EPA’s own Clean Air Scientific 
Advisory Council,120 and went against the recommendation of numerous groups and individuals 
representing the public health community.121  That decision was recently reversed by the D.C. 
Circuit Court of Appeals, which found that U.S. EPA had failed to demonstrate that the primary 
annual PM 2.5 NAAQS adequately protects public health in view of the risks posed by short 
term PM 2.5 exposure and evidence of morbidity resulting from long term exposures.122 The 
court also remanded U.S. EPA’s secondary PM2.5 NAAQS, finding it did not adequately protect 
public welfare. Even under the U.S. EPA’s insufficiently protective 2006 primary standard, 
however, two additional counties in Michigan have been identified as being out of attainment 
with the PM 2.5 NAAQS.123 
 

C. MDEQ Must Include BACT Limits for PM2.5.  
 

MDEQ has a duty under the Clean Air Act and state law to ensure the health of its 
residents by directly and stringently limiting fine particle pollution. This duty arises from the 
requirements that all counties in the state comply with the NAAQS and PSD increments, and that 
air pollution be strictly limited in attainment areas through installation of BACT for any pollutant 
“subject to regulation” under the Act.  The Michigan Environmental Protection Act (“MEPA”) 
bolsters and independently grounds these duties, as does state Rule 901.  This section specifically 
addresses BACT for PM2.5, while air quality modeling and health issues related to PM2.5 are 
taken up in Section VIII.H below.   
 

1. BACT is required for PM2.5 because PM 2.5 is subject to regulation 
under the Clean Air Act. 

  
MDEQ may issue an air permit-to-install only if a proposed source complies with the 

PSD permitting requirements for each regulated NSR pollutant that the source would emit in a 
significant amount.  42 U.S.C. §§ 7475(a); 40 C.F.R. 51.166(j), Mich. Admin. Code R. 336.2810 
(a major stationary source must apply BACT for each “regulated new source review pollutant 
that it would have the potential to emit in significant amounts”).  By U.S. EPA’s own admission, 
the promulgation of the PM 2.5 NAAQS in 1997 triggered the duty to apply the PSD 

                                                 
120 The CASAC recommended lowering both the annual and the 24-hour standards significantly. Specifically, the 
Council recommended lowering the annual standard from 15 micrograms per cubic meter to 13-14 micrograms per 
cubic meter and the 24-hour standard from 65 micrograms per cubic meter to 30-35 micrograms per cubic meter. 
Letter from CASAC to Stephen Johnson, Administrator, U.S. EPA, June 6, 2005.  
121 Over one hundred leading environmental scientists, the American Lung Association, American Thoracic Society, 
American Academy of Pediatrics, American College of Cardiology, American Public Health Association, American 
College of Preventative Medicine and other public health organizations recommended changing the annual average 
to 12 micrograms per cubic meter and the 24-hour to 25 micrograms per cubic meter. This option was and is also 
supported by Environmental Defense, the Sierra Club, the Natural Resources Defense Council, Clean Air Watch, 
and the US Public Interest Research Group. Comments of the American Lung Association, Appalachian Mountain 
Club, Earthjustice, Environmental Defense, National Parks Conservation Association, Natural Resources Defense 
Council on EPA’s Proposed Revisions to the National Ambient Air Quality Standards for Particulate Matter 71 Fed. 
Reg. 2620 and Proposed Coarse Particle Monitoring Regulations (Apr. 17, 2006). 
122 American Farm Bureau Federation v. EPA, 559 F.3d 512 (D.C. Cir. 2009).   
123 See Exhibit 76, Letter from Stephen L. Johnson, U.S. EPA Administrator, to Governor Jennifer Granholm, 
December 22, 2008 (adding Kent and Ottawa Counties in the Grand Rapids Area to the list of PM2.5 nonattainment 
areas).  
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requirements to fine particulate matter.  70 Fed. Reg. 65,984, 66,043 (Nov. 1, 2005); 40 C.F.R. 
51.166(b)(49)(i); Mich. Admin. Code R. 336.2801(nn)(i) (regulated new source review 
pollutants include “a pollutant for which a national ambient air quality standard has been 
promulgated and any constituents or precursors for the pollutants identified by the [U.S. EPA]”). 
Furthermore, the significance level for PM2.5 is “any emissions rate” under Michigan’s approved 
SIP, which does not include a numeric significance level for PM2.5, Mich. Admin. Code R. 
336.2801(qq)(ii), and is only 10 tons per year under the final PM2.5 Implementation Rule.  73 
Fed. Reg. 28,321, 28,332 (May 16, 2008).   There is no doubt that the Proposed Coal Plant 
would emit enough PM2.5 to exceed either threshold and, therefore, the BACT requirements 
apply.  
 

2. MEPA 
 

MEPA provides additional authority for MDEQ and Consumers’ duty to ensure that 
PM2.5 emissions are controlled to the greatest extent possible.  As discussed more thoroughly in 
section ____ above, the Michigan legislature passed MEPA in recognition of the “state's 
paramount concern for the protection of its natural resources from pollution, impairment, or 
destruction.” MCLS § 324.1703. In turn, MEPA arose from the state constitutional mandate that 
“[t]he legislature shall provide for the protection of the air, water and other natural resources of 
the state from pollution, impairment and destruction” (emphasis added) because there is “a 
paramount public concern in the interest of the health, safety and general welfare of the people.”  
Michigan Const. 1963, Art. IV, §52. This text imposes a mandatory duty on the Michigan 
Legislature to protect the environment.  State Highway Commission v. Vanderkloot, 392 Mich. 
159, 179-180 (1974).  MEPA allows the attorney general or any person to seek declaratory and 
equitable relief against any person for the protection of the air and “the public trust in it from 
pollution, impairment, or destruction.” MCLS § 324.1701.  

 
The law requires Michigan to go beyond the minimal standards in federal law, especially 

where those federal measures fall short of protecting the state’s environment and health of state 
residents. This duty means that the state must go further than federal minimums that leave 
harmful levels of air pollution in place. MCLS § 324.1701(2) (where there is a standard for 
pollution or for an antipollution device or procedure, a court may rule on its validity and 
reasonableness; if the court finds a standard deficient, it may direct the adoption of a court-
approved and specified standard); Nemeth v. Abonmarche Dev., Inc., 457 Mich. 16, 35 (1998) 
(where the legislature and agency have adopted a pollution control standard, “[i]t is proper for 
the trial court to independently determine whether these pollution control standards are valid, 
applicable, and reasonable in accordance with the courts' development of the common law of 
environmental quality”). It follows that Michigan cannot rest on unjustifiably weak aspects of the 
federal PM2.5 regulations or policies. This is especially true where, as here, those federal 
regulations have been remanded by the courts.  Rather, MDEQ must ensure that adequate PM2.5 
protections are in place.   

 
Nor does MEPA allow applicants to rest on proposals that do not include controls 

specific to PM2.5.  As described below, controls and options for limiting PM2.5 do exist and can 
be used at the Proposed Coal Plant.  Absent these controls, Consumers and MDEQ cannot 
demonstrate that there is “no feasible and prudent alternative” to the Proposed Coal Plant’s 
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emission of PM2.5, or that the Applicant’s “conduct is consistent with the promotion of the public 
health, safety, and welfare,” as MEPA requires.  M.C.L. § 324.1703(1).  

 
3. Rule 901 

 
 In addition to MEPA, Rule 901 imposes a duty on MDEQ to include stringent BACT 
limits and/or beyond BACT limits on PM2.5, as well as PM2.5 offsets, as discussed below.    
 

D. The Clean Air Act and MEPA Prohibit the Use of PM10 as a Surrogate for 
PM2.5. 

 
Despite these clear bases for requiring direct regulation of PM2.5, MDEQ has attempted to 

avoid its legal duty to directly regulate PM2.5 by claiming that it can use PM10 as a surrogate for 
PM2.5.  The Draft Permit lacks any BACT limit for PM2.5 and MDEQ asserts that: 

 
Pursuant to 40 CFR 52.21(i)(1)(xi), the permit application has been determined to 
be complete with respect to the PM2.5 requirements as in effect prior to July 15, 
2008, as interpreted in the EPA memorandum entitled Interim Implementation of 
New Source Review Requirements for PM2.5 (October 23, 1997).  The project is 
considered grandfathered for purposes of implementation of the PM2.5 Rule.  As 
such, the PM10 surrogate policy was relied upon in the AQD analysis for PM2.5. 
 

PPD at 5, 12.  This assertion—which is the only mention of PM2.5 in MDEQ’s review— has been 
stayed in delegated states by the U.S. EPA, is legally flawed, technically unjustified, and fails to require 
adequate control of PM 2.5.  
  

1. The PM 10 surrogacy grandfathering has been stayed by US EPA 
 

The first flaw in MDEQ’s purported justification for ignoring PM 2.5 is that the grandfathering 
provision relied on by MDEQ has been stayed for delegated states by U.S. EPA.  In particular, in the 
face of legal challenges to the PM 2.5 Implementation Rule, U.S. EPA Administrator Lisa Jackson 
granted reconsideration of the Rule, and stayed the grandfathering provision for three months so that the 
U.S. EPA can propose to repeal the provision.124  As Administrator Jackson found, such repeal is 
necessary because the grandfathering provision “was adopted without prior public notice and is no 
longer substantially justified in light of the resolution of the technical issues with respect to PM 2.5 
monitoring, emissions estimation, and air quality modeling that led to the PM 10 Surrogacy Policy in 
1997.”125  Given U.S. EPA’s stay and finding that the grandfathering provision is not justified, it would 
be arbitrary and capricious for MDEQ to try to continue to rely on it in this permitting process.126    

 
 

                                                 
124 Exhibit 67, Jackson PM 2.5 Letter.  
125 Id. at 1.   
126 Citizens recognize that the stay does not technically apply to SIP-approved states like Michigan. However, as a 
technical and legal matter, the justifications behind the stay apply equally to SIP-approved states, and MEPA 
provides additional grounds for going beyond what U.S. EPA allows (and notably does not require) approved states 
to do.  
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2. The PM 10 surrogacy approach is legally invalid 
 

Even if the grandfathering provision had not been stayed, it would be contrary to law for MDEQ 
to follow the PM 10 surrogacy approach because that approach is legally invalid.  First, the Michigan 
PSD BACT provisions are adopted into Michigan’s SIP.  Therefore, 40 CFR 52.21(i)(1)(xi), which is 
cited by MDEQ as its basis for ignoring PM 2.5, is not directly applicable and does not provide the final 
word as to the legal requirements that MDEQ must follow.  Rather, the Agency must implement the 
regulations in its SIP, which require BACT for all relegated pollutants and define PM2.5 as a regulated 
pollutant.  Mich. Admin. Code R. 336.2810 (requiring BACT for each ”regulated new source review 
pollutant that it would have the potential to emit in significant amounts”); Mich. Admin. Code R. 
336.2801(nn)(i) (regulated new source review pollutants include “a pollutant for which a national 
ambient air quality standard has been promulgated and any constituents or precursors for the pollutants 
identified by the [U.S. EPA]”).  The obligation to set a PM2.5 BACT limit is unmistakable from the 
plain language of the Michigan SIP. 
 

The 1997 Interim Implementation Memo referred to by MDEQ, which is commonly known as 
the “Seitz Memo,” cannot be used to avoid these clear legal requirements.  Such U.S. EPA guidance 
documents are not regulations and do not have the force of law.127  In fact, by its own term, the Seitz 
Memo does “not bind State and local governments and the public as a matter of law.”128  By contrast, 
the PM 2.5 NAAQS is a legislative rule established via formal administrative proceedings and upheld by 
the Supreme Court,129 and the Clean Air Act and Michigan’s SIP require BACT limits for pollutants 
subject to regulation under the Act.  Non-binding guidance, of course, cannot excuse the MDEQ from its 
legal duties.130 
 

                                                 
127 Appalachian Power Co. v. EPA, 208 F.3d 1015, 1020 (D.C. Cir. 2000).  
128 Exhibit 77, John Seitz, Interim Implementation of New Source Review Requirements for PM 2.5 (Oct. 23, 1997) 
at 3 (hereinafter “Seitz Memo”).   
129 Whitman v. American Trucking Associations, 531 U.S. 457, 476 (2001).   
130 U.S. EPA memoranda do not supersede the authority of the Clean Air Act's implementing regulations. Regardless 
of what U.S. EPA may have stated in memoranda, the agency does not have the power to effectively repeal a federal 
statutory requirement that States ensure that emissions from a given facility will not result in the violation of 
NAAQS for any pollutant. 42 U.S.C. § 7410(a)(2)(D)(i)(I); 7470(1). U.S. EPA promulgated a NAAQS for PM 2.5, 
making PM 2.5 a pollutant for which PSD or NNSR requirements must be satisfied. The U.S. EPA cannot, with 
guidance, effectively repeal such regulation. 
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U.S. EPA’s attempt in the PM 2.5 Implementation Rule to allow SIP-approved states to 
continue to follow the surrogacy approach for an additional three years is also unlawful. 73 Fed. 
Reg. at 28,340-31.  In allowing SIP approved states three years to “transition” to direct 
regulation of PM 2.5, the PM 2.5 Implementation Rule purports to give the force of law to a 
guidance memo that was never adopted through notice-and-comment rulemaking, by the U.S. 
EPA’s own admission is not legally binding on state agencies, and is legally untenable for the 
reasons put forth above.131  Given these flaws, it is not surprising that U.S. EPA recently granted 
reconsideration of that provision.132   
 

Even if U.S. EPA had not granted reconsideration of the transition provision of the PM 
2.5 Implementation Rule, Michigan must abstain from following an optional component of yet 
another faulty Clean Air Act rule developed by the Bush Administration EPA, which habitually 
promulgated unlawful rules that delayed required control of pollution.  On nearly every occasion 
that the U.S. Court of Appeals for the D.C. Circuit and the U.S. Supreme Court has evaluated a 
Bush Administration Clean Air Act regulation, these courts have found that the regulation failed 
to follow the plain language of the Clean Air Act. A list of the cases and overturned rules 
follows, notably including rejection of New Source Review rules, the Clean Air Mercury Rule, 
and the Clean Air Interstate Rule: 
 

• Massachusetts v. EPA, 127 S. Ct. 1438 (2007), in which EPA erroneously put forth that it 
lacked the authority under the Clean Air Act to regulate greenhouse gases. In the related 
State of New York v. EPA, No. 06-1322 (D.C. Cir.), the court remanded the case based on 
EPA’s refusal to regulate greenhouse gases in its New Source Performance Standards for 
power plants.  

• Northeast Maryland Waste Disposal Authority v. EPA, 353 F.3d 926 (D.C. Cir. 2004), in 
which EPA failed to evaluate a required factor in setting emissions standards for small 
municipal waste combustors. 

• Mossville Environmental Action Now v. EPA, 370 F.3d 1232 (D.C. Cir. 2004), in which 
EPA failed to set emissions standards for each listed hazardous air pollutant emitted from 
PVC plants. 

• New York v. EPA, 413 F.3d 3 (D.C. Cir. 2005) (New York I), in which EPA promulgated 
a New Source Review rule impermissibly allowing the agency to evaluate emissions 
increases without measuring actual emissions from major pollution sources.  

                                                 
131 Exhibit 78, Board of Environmental Review of the State of Montana, “Findings of Fact, Conclusions of Law and 
Order on Claims of Petitioners that the Department of Environmental Quality Failed to Comply with Permitting 
Requirements Applicable to PM2.5 and Ruling on Regulation of CO2 for BACT Purposes,” In the Matter of: 
Southern Montana Electric Generation and Transmission Cooperative-Highwood Generating Station, Case No. BER 
2007-07 AQ (May 30, 2008) (“Highwood Order”). U.S. EPA memoranda do not supersede the authority of the 
Clean Air Act's implementing regulations. Regardless of what EPA may have stated in memoranda, U.S. EPA does 
not have the power to effectively repeal a federal statutory requirement that States ensure that emissions from a 
given facility will not result in the violation of national ambient air quality standards for any pollutant. 42 U.S.C. § 
7410(a)(2)(D)(i)(I); 7470(1). U.S. EPA promulgated a NAAQS for PM2.5, making PM2.5 a pollutant for which 
modeling must be done to ensure that the NAAQS will not be violated. 40 C.F.R. § 51.166(k)(1), 52.21 (k)(1). The 
EPA cannot, with guidance, effectively repeal a regulation. "'Deference is not abdication, and it requires us to accept 
only those agency interpretations that are reasonable in light of the principles of construction courts normally 
employ.'" Pettibone Corp. v. United States, 34 F.3d 536, 541 (7th Cir. 1994) (quoting EEOC v. Arabian American 
Oil Co., 499 U.S. 244, 260,111 S. Ct. 1227 (1991)) (Scalia, J. concurring in part and in the judgment). 
132 Exhibit 67, Jackson PM 2.5 Letter at 1.   
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• New York v. EPA, 443 F.3d 880 (D.C. Cir. 2006) (New York II), in which EPA 
promulgated a rule impermissibly exempting plant process unit modifications valued at 
less than 20% of the process unit from triggering New Source Review.  

• SCAQMD v. EPA, 472 F.3d 882 (D.C. Cir. 2006), in which EPA unlawfully evaded more 
protective and prescriptive measure intended by Congress to govern areas that fail to 
meet the Clean Air Act’s ground-level ozone standard. 

• Sierra Club v. EPA, 479 F.3d 875 (D.C. Cir. 2007), in which EPA promulgated 
hazardous air pollution standards for brick and ceramic kilns that failed to heed statutory 
requirements for minimum stringency. 

• NRDC v. EPA, 489 F.3d 1250 (D.C. Cir. 2007) (NRDC I), in which EPA promulgated 
rules covering hazardous air pollutants from commercial/industrial boilers and solid 
waste incinerators that employed unlawfully narrow definitions of the sources subject to 
the standards. 

• NRDC v. EPA, 489 F.3d 1364 (D.C. Cir. 2007) (NRDC II), in which EPA unlawfully attempted 
to exempt an allegedly “low risk” subcategory of plywood and composite wood product 
manufacturing facilities from CAA standards limiting emissions of hazardous air pollutants.  

• New Jersey v. EPA, No. 05-1097 (Feb. 8, 2008), in which EPA promulgated the Clean 
Air Mercury Rule for controlling hazardous air pollutants from electric generating units 
by failing to make required public health findings before reversing a previous finding that 
regulation of HAPs from EGUs under the stringent CAA Section 112 is “appropriate and 
necessary.”  

• North Carolina v. EPA, No. 05-1244 (July 11, 2008), in which EPA promulgated the 
Clean Air Interstate Rule based on numerous impermissible factors.  

 
Given this poor track record, even if the Michigan SIP did not already require MDEQ to regulate PM2.5 
directly and the U.S. EPA had not granted reconsideration of provisions of the PM 2.5 Implementation 
Rule purporting to extend the PM 10 surrogacy approach, Michigan would act prudently by declining to 
follow that voluntary approach which is, itself, rife with legal problems and makes sense only “in a 
Humpty Dumpty world.”133  Simply put: acting now to control PM2.5 from the Proposed Coal Plant will 
help protect air quality and public health, and will avoid the inevitable need to go back later and rewrite 
the permit and/or require further pollution reductions from the Plant. 
 

3. The PM 10 surrogacy approach is not binding on MDEQ 
 

                                                 
133 See New York II, 443 F.3d at 887. 
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Even if the PM 10 surrogacy approach were not legally invalid, MDEQ is free to go 
beyond it and directly regulate PM 2.5.  For example, both the Seitz Memo and the 2005 Page 
Memo that attempted to extend the surrogacy approach note that they do “not bind State and 
local governments and the public as a matter of law.”134  In addition, the PM 2.5 Implementation 
Rule simply purports to allow the use of the surrogacy approach.  The Rule does not mandate 
that applicants or permitting agencies rely on the approach, nor does it preclude reevaluation of 
the appropriateness of surrogacy on a case-by-case basis in connection with review of individual 
applications if the record shows a surrogate analysis is insufficient to meet PM2.5 requirements.  
As U.S. EPA has pointed out: 

 
[E]ven in States that are subject to the surrogate policy during the transition 
period, the adequacy of using PMI0 as a surrogate for PM2.5 is still subject to 
reevaluation - and, if challenged, to judicial review- on a case-by-case basis 
whenever evidence is presented indicating that PM 10 may not be a reliable 
surrogate for PM 2.5 for purposes of a particular permit application. See PM10 
Surrogate Policy at 2 (the policy "do(es) not bind State and local governments and 
the public as a matter of law"); 73 Fed. Reg. at 28,341/2 (reiterating that the 
policy "recommends" the surrogacy approach); see also In re: Southern Montana 
Elec. Generation & Transmission Cooperative-Highwood Generating Station Air 
Quality Permit No. 3423-00, Case No. BER 2007-07 AQ, slip. op. at 44 (Montana 
Board of Envt'l Review May 30, 2008)… (concluding that surrogacy approach 
was not supported by the record and remanding with instructions to conduct 
PM2.5 BACT analysis); Friends of the Chattahoochee. Inc. v. Couch, No. 
2008CV146398, slip op. at 9-12 (Ga. Sup. Ct. June 30,2008) (same)…135  

In addition, it is a basic tenet of the Clean Air Act that MDEQ retains “the discretion to engage 
in a broader analysis” under the BACT requirements if the Agency so desires. Prairie State, slip 
op. at 29 n. 22, 40; In re Knauf Fiberglass, PSD Appeal Nos. 98-3 through 98-20, 8 E.A.D. 121, 
136 (E.A.B. Feb. 4, 1999).  In other words, MDEQ should not pretend that it is bound by the 
legally invalid PM 10 surrogacy policy to ignore evidence that PM10 is not an adequate surrogate 
for PM2.5. 
 

MDEQ itself has recognized that PM2.5 BACT analyses can be conducted and should be 
required under the NSR program.  For example, Bill Presson of MDEQ’s Permit Section wrote 
in an email to Steve Kohl, an attorney representing a permit applicant, dated June 13, 2008, that:  
 

A decision has been made by the Air Quality Division to implement PM2.5 
as follows for NSR PTI Applications:  

 
Attainment Areas: 
PM2.5 BACT analysis will be required 

                                                 
134 Exhibit 77, Seitz Memo at 3;  Exhibit 79, Memorandum from Stephen D. Page, Director, Implementation of New 
Source Review Requirements in PM2.5 Nonattainment Areas 4 (April 5, 2005).  
135 Exhibit 99, Brief of United States Environmental Protection Agency in Opposition to Petitioners’ Motion for 
Stay at pp. 13-14, Natl. Res. Def. Council v. EPA, Case No. 08-1250 (D.C.Cir.).   
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PM2.5 analysis will include the back half (condensable portion).136 
 
This email is notable because it was written a month after U.S. EPA issued its PM 2.5 Implementation 
Rule.  In other words, MDEQ was aware of the position in the implementation rule that EPA would 
allow reliance on surrogacy, but made a decision to require direct BACT analyses for PM2.5.  Nowhere 
does MDEQ explain why it has reversed its prior decision to require BACT and conduct an analysis that 
includes condensable portion PM2.5 
 

4. The PM 10 surrogacy approach is not technically justified 
 

Leaving aside its legal invalidity, the PM 10 surrogacy approach is no longer appropriate by its 
own terms because the technical difficulties upon which it is based have been solved.  In particular, the 
Seitz Memo found that because “technical difficulties . . . now [in 1997] exist with respect to PM2.5 
monitoring, emissions estimation, and modeling . . . PM10 may properly be used as a surrogate for 
PM2.5 in meeting NSR requirements until these difficulties are resolved.”137  As the U.S. EPA recently 
noted, there has been “resolution of the technical issues with respect to PM 2.5 monitoring, emissions 
estimation, and air quality modeling that led to the PM 10 surrogacy policy in 1997.”138  For example, 
technical capabilities for modeling PM2.5 do exist, 70 Fed. Reg. 68218, 68234-68235, 40 C.F.R. § 51, 
App W, 5.1 (e), (t), (h), 5.2.2.1, and U.S. EPA has identified both ISC and AERMOD as available 
models to analyze the impacts of PM 2.5 in its Guideline to Air Quality Models. 40 C.F.R. § 51, 
Appendix W.  EPA has issued Other Test Method 27 (OTM-27), previously known as Conditional Test 
Method 40 (CTM-040) for filterable PM2.5. While this is not yet a promulgated test method, it is based 
on Method 201A, a well-established test method that has been formally adopted by EPA.139  Further, 
Method 202 is in regular use to measure condensable PM.  As with any test method, EPA will continue 
to assess this method based on user feedback and will make necessary modifications to improve its 
accuracy and repeatability.  EPA has also developed a test method capable of measuring both filterable 
and condensable particulate. The draft of this method, known as the “dilution sampling method,” is 
available on the EPA website as CTM-039.140 In addition, even under the PM 2.5 Implementation Rule, 
the PM 10 surrogate approach cannot be used for sources in PM 2.5 non-attainment areas as of July 15, 
2008; this provision shows that PM 2.5 can be regulated directly.  73 Fed. Reg. at 23,842.   
 

Experts in other cases likewise have demonstrated that the technical concerns behind the 
surrogacy approach have been resolved.141  Moreover, state adjudicative bodies faced with the surrogacy 
approach in NSR permitting challenges have rejected it on the basis that sufficient technical grounds 
exist to comply directly with PM2.5 requirements.  One state administrative appeal board has found that 
setting BACT emission limits for PM2.5 emissions from the boiler is feasible using existing test methods, 
emissions estimates from boiler manufacturers, and design alternative equipment, work practices or 

                                                 
136 Exhibit 80, Email from William Presson, MDEQ, to SKohl@WNJ.com, June 13, 2008, “Subject: PM2.5.” 
137 Exhibit 77, Seitz Memo at 1 (emphasis added).   
138 Exhibit 67, Jackson PM 2.5 Letter at 1; see also 73 Fed. Reg. at 28,340; see also 72 Fed. Reg 54,112 (Sept. 12, 
2007) 
139 72 Fed. Reg. at 20653 (“we believe that further validation of this method is unwarranted since the technology and 
procedures are based upon the same as evaluated for promulgated Method 201A”). 
140 EPA website: www.epa.gov/ttn/emc/ctm.html. 
141 See, e.g., Exhibit 81, Expert Report of Hal Taylor, "Feasibility of Conducting PM2.5  BACT Analysis for the Highwood 
Generation Station," submitted on behalf of Appellants, Montana Environmental Information Center and Citizens for Clean 
Energy, at 5-6, In the Matter of: Highwood Generating Station; see also Highwood Order. 
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operational standards to reduce emissions of PM2.5 to the maximum extent.142 As the board further noted 
and as explained below, any legitimate remaining issues with measurement of PM2.5 do not remove the 
duty to include PM2.5-specific BACT limits in a new source permit.  Id.  These states are rightfully 
refusing to accept lax analyses of an inappropriate surrogate in place of the more protective analyses that 
are feasible in practice and required under the law.  In addition, at least one facility faced with a 
surrogacy challenge has agreed to install PM2.5-specific controls, submit PM2.5 reports, propose PM2.5-
specific numeric emission limits and install PM CEMS as a condition of a settlement agreement.143 This 
agreement clearly shows that direct control of PM2.5 is feasible.  Also, as MDEQ knows, in September 
2008 Wolverine Power Supply Cooperative submitted a PM 2.5 BACT analysis for its proposed 
Wolverine Power Project.  While that analysis was fundamentally flawed in many ways,144 it provides 
further evidence that a PM 2.5 BACT analysis can and should be required for the Proposed Coal Plant.   
 
 

5. The PM 10 surrogacy approach fails to require adequate control of PM 2.5 
 

An additional reason why MDEQ should not follow the PM 10 surrogacy approach is that a 
BACT analysis for PM10 is not equivalent to a BACT analysis for PM2.5.  Because PM 10 and PM 2.5 
are different sized particles, technologies and work practices designed to control PM 10 have different 
and lower control efficiencies for PM 2.5.  Therefore, an analysis focused solely on PM 10 will not 
identify the control options needed to achieve the maximum emission reductions of PM 2.5.  In addition, 
there are a number of PM 2.5 precursors, such as SO2, NH3, and NOx, that need to be evaluated as part 
of a PM 2.5 BACT analysis, but would not be in a PM 10 analysis.  By addressing only PM 10, MDEQ 
has improperly ignored these PM 2.5-specific issues.   

 
 

E. A BACT Analysis Specific to PM2.5 Is Expected to Require Lower Emissions 
Than The PM10 Limits. 

 
In light of all of the above, it is clear that from a legal, technical and public health 

standpoint MDEQ must require BACT emission limits for PM 2.5 directly as part of any final 
permit for the Proposed Coal Plant.  As such, MDEQ must engage in a PM 2.5 BACT analysis 
that identifies all available and feasible control options for that pollutant, ranks those options by 
effectiveness, selects the most effective options that are not properly ruled out due to collateral 
economic, energy, or environmental concerns, and establish emission limits that reflect the use of 
the most effective technology.145  It is the duty of the applicant and MDEQ to engage in the full 
BACT analysis, but the Citizen Groups provide the following information regarding available 
PM 2.5 control options to serve as a starting point for MDEQ and Consumers.  

 
There are numerous options available for limiting PM 2.5 emissions.  One such option is 

a baghouse, but it is critical to note that not all baghouses are the same and the differences 

                                                 
142 Highwood Order at 27-28. 
143 See Exhibit 82, Illinois Construction Permit – PSD Approval – NESHAP Source – NSPS Source, Gateway 
Energy & Coke Company, LLC, Application No. 06070020, Granite City.  
144 Exhibit 83, Comments of Environmental Law and Policy Center, et al. on the Draft Air Permit-to-Install for the 
Wolverine Power Project, No. 317-07, January 6, 2009. 
145 For a more detailed description of how to carry out a BACT analysis, see section 5 below.   
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between them affect emission rates, generally, and emissions of different particulate sizes 
specifically.  The filtration media in a baghouse determines the control efficiency of a baghouse 
for very small particles.  Numerous media can be used, and each one should be identified in Step 
1 of the top-down BACT process.  Only a few of these media are sufficiently designed to 
effectively trap smaller particles.  

 
For example, the media Ryton is commonly used in similar applications for PM control.  

This media removes 99.9% of larger particles, but operates at far lower efficiencies for the 
smaller particles. In contrast, filtration media are available that allow 99.99% of the PM2.5 
fraction to be removed.146  These include Daikin’s AMIREXTM, PTFE membrane filters147 and 
W.L. Gore’s L3650.148  Felted polyphenylene sulfide (“PPS”) and membrane coated PPS bags 
should also be included in Step 1 of the BACT process. 

 
Additionally, a baghouse is not the only applicable technology for PM2.5 control.  A wet 

electrostatic precipitator (“Wet ESP”) can be used either with a fabric filter baghouse, or as an 
alternative to the fabric filter.  Notably, the statutory and regulatory definitions of BACT do not 
limit BACT to a single control technique, but require a comprehensive assessment of available 
methods, systems and techniques in light of, among other things, economic cost. See 42 U.S.C. § 
7479(3); see also NSR Manual, Section IV.A149  The “maximum degree of reduction” required in 
a proper BACT emission limit must, therefore, reflect the greatest level of reduction achievable 
by the combined options, or be based on elimination of additional technologies using the proper 
top-down process.   

 
A Wet ESP placed after a fabric filter would eliminate significant amounts of PM2.5 

emissions,150 achieving a control efficiency much greater than the fabric filter baghouse alone.  
The EPA and others have recognized that Wet ESPs reduce PM2.5 emissions.151  Indeed, “the 

                                                 
146 U.S. EPA’s ETV test results Exhibit 84, File name “Fabric Filtration Media ETV 3-08.” Certified Fabric 
Filtration Media are certified by the U.S. EPA Environmental Technology Verification Program using the “Generic 
Verification Protocol for Baghouse Filtration Products” to Achieve 99.99% Removal of PM2.5 
147 Exhibit 85, McIlvaine Hot Topic Hour, Filter Media Selection for Coal-Fired Boilers, September 13, 2007, 
Presentation by Todd Brown, Daikin America, Inc.  Voice recording available online to subscribers of McIlvaine 
Power Plant Knowledge System and available for purchase; Midwesco Filter Resources, Inc. Technical Data Sheet, 
“Why Membrane?  Exploring the Benefits of Surface Filtration.”.  
148 Exhibit 86, USEPA, ETV Joint Verification Statement, Baghouse Filtration Products, W.L. Gore & Associates. 
149 “The objective in step 1 is to identify all control options with potential application to the source and pollutant 
under evaluation. Later, one or more of these options may be eliminated from consideration because they are 
determined to be technically infeasible or to have unacceptable energy, environmental or economic impacts.”  
150 See also Exhibit 81, Taylor Report (“A wet ESP placed after the fabric filter would eliminate up to 99% of the 
130 tons of filterable PM2.5 emissions projected in the Highwood facility air permit.  In addition, it would eliminate 
a similar percentage of the 161 tons of condensable PM that this unit will emit”).  Notably, the Wet ESP system “has 
been in successful commercial operation since 1986.”   
151 Exhibit 87, Moretti et al., Application of Wet Electrostatic Precipitators to Address Fine Particulate Emission 
Requirements from Fossil-Fueled Combustors, ICAC 2005 (“Moretti”); Exhibit 88, “Candidate Stationary and Area 
Control Measures,” Chicago PM2.5 Workshop, June 21, 2007, Tim Smith, USEPA at slide 15 (recognizing Wet 
ESP’s as “innovative PM2.5 controls)”; See also Exhibit 89, “Evaluation of Potential PM2.5 Reductions by Improving 
Performance of Control Devices: Conclusions and Recommendations,” Prepared for: U.S. Environmental Protection 
Agency by E.H. Pechan & Associates, Inc., EPA Contract No. 68-D-00-265 at 23 (September 30, 2005) (“Pechan 
EPA PM2.5 Reductions”) (describing Wet ESP as an “innovative control system” that “yield[s] higher PM2.5 
emissions reductions than the methods identified to improve existing control device performance”); Exhibit 90, 
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Wet ESP is the ultimate device capable of. . . removing ultrafine particles.  Many industries are 
considering the Wet ESP as the maximum achievable control technology (MACT).”152  
Examples of facilities using Wet ESP technology include: (1) Xcel Energy, Sherburne County, 
Units 1 and 2;153 (2) First Energy, Mansfield, Unit 2; (3) Duke Power, Cliffside, Units 6 and 7; 
(4) AES, Deepwater (operating since 1986)154; and (5) New Brunswick Power, Coleson Cove.155 
A Wet ESP and the combination of a Wet ESP and fabric filter baghouse must be identified and 
considered in a top-down BACT analysis.  As discussed in Section V.E below, Consumers and 
MDEQ improperly rejected a Wet ESP as BACT for PM 10 on the basis of a faulty cost analysis 
and the failure to evaluate the full range of emission reductions such control technology could 
achieve.  The reductions of PM 2.5 that a Wet ESP could achieve must be factored into a proper 
analysis of the use of that technology.   

 
Another control option that must be evaluated as part of a PM 2.5 BACT analysis is an 

Advanced Hybrid Particulate Collector (“AHPC”) system.  This system was recently verified in 
EPA’s Environmental Test Verification (“ETV”) program “as providing the lowest filter outlet 
concentrations for both PM2.5 and total mass concentration.”156 
 

The Advanced Hybrid™ consists of alternating electrostatic precipitation and 
fabric filtration elements in a single casing to achieve exceptional removal of 
particulate matter (PM) in a compact unit. Very high removal is achieved by 
removing at least 90 percent of the PM before it reaches the fabric filter and using 
a membrane fabric to collect the particles that reach the filter surface. . . . 
Combining precollection with the ESP elements and membrane filter bags results 
in a small, economical unit that can achieve very high collection of all particle 
sizes. 157 

 
The AHPC system was considered in and is planned for at Otter Tail Power’s Big Stone 

plant in South Dakota if that project moves forward. 
 
A 2005 report prepared for the EPA listed numerous additional innovative control 

techniques that yield high PM2.5 emissions reductions and must be considered in a top-down 
BACT analysis for PM2.5.  Included in the list of controls are Compact Hybrid Particulate 
Collector;158 Indigo Particle Agglomerator;159 and Wet Membrane ESP.160  MDEQ did not 
consider any of these technologies for limiting PM2.5 emissions 
                                                                                                                                                             
CIBO Industrial Emissions Control Technology II Conference, August 2 - 4, 2004 Portland, Maine at 6 (explaining 
that Wet ESP’s are an effective control technology for PM2.5:  “There are no moving parts in a wet ESP. The [fine] 
particles never really reach the electrode and are constantly washed away by the water flow).”; Wheelabrator Air 
Pollution Control, Inc., PM2.5 Control with Wet Electrostatic Precipitators, November 2, 2006.  
152 Exhibit 87, Moretti at 6-7. 
153 There are 24 Wet ESP modules installed at this plant, 12 each on the two 750-MW units. Exhibit 87, Moretti at 4. 
154 Exhibit 81, Taylor Report at 9-10.  
155 In 2002, New Brunswick Power elected to install high-efficiency WESPs following two new limestone-based, 
wet FGD scrubbers at its 1050-MW Coleson Cove station. Exhibit 87, Moretti at 6.  
156 Exhibit 92, EPA Test Program Verifies Performance of GORE® Filter Laminate (October 2006). 
157 See Exhibit 93, National Energy Technology Laboratory, Demonstration of a Full-Scale Retrofit of the Advanced 
Hybrid Particulate Collector Technology (Feb. 2007) at 12-13. 
158 The Compact Hybrid Particulate Collector (COHPAC) is “a pulse jet filter module operated at a very high 
filtration velocity (air-to-cloth ratio), installed downstream of an ESP. The function of a COHPAC is as a “polishing 
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In Montana, the state recently reviewed a PM2.5 BACT analysis for the Highwood CFB 

proposal.  The Highwood BACT analysis looked beyond individual add-on controls, and 
considered clean fuels, alternate combustion processes, and combinations of controls. In 
addition, the analysis included a detailed discussion of each technology in terms of technical 
feasibility (including ranking by control efficiency), commercial availability, collateral impacts, 
and cost. The Highwood BACT analysis ultimately concluded that an enhanced dry FGD in 
combination with a fabric filter baghouse with intrinsically coated filters, producing an aggregate 
control efficiency of 98.8 percent, was BACT.161  This is a good start, however we note that the 
Highwood analysis had additional problems that MDEQ should avoid when it conducts its 
required BACT analysis for PM2.5.162 
 
 

V. THE DRAFT PERMIT FAILS TO INCLUDE PROPER BACT LIMITS. 
 

The Clean Air Act requires that a permit issued to a major new source of air pollution in 
an attainment area include emission limits that reflect the installation of BACT for each 
regulated air pollutant.  42 U.S.C. §§ 7471, 7475(a)(2), 7479(3); 40 C.F.R. 51.166(j),(q); Mich. 
Admin. Code R. 336.2810. A permit cannot issue without proper BACT limits. 42 U.S.C. § 
7475(a)(4); Alaska Dep’t of Envtl Conservation v. EPA, 540 U.S. 461 (2004) (upholding EPA’s 
authority to block a PSD permit where the state permitting authority’s BACT determination was 
unreasonable).  The limits proposed in the Draft Permit do not represent BACT because they fail 
to reflect the maximum emission reductions that are achievable at the Proposed Coal Plant.    

 

                                                                                                                                                             
filter,” collecting the particulate (especially fine particulate) that escapes an ESP. A full-scale COHPAC system has 
been installed at the Gaston power plant near Birmingham, AL (Southern Company, 2004).”  Exhibit 89, Pechan 
EPA PM2.5 Reductions at 26.  
159The Indigo Agglomerator was “developed in Australia to reduce visible emissions from coal fired boilers. The 
Indigo Agglomerator contains two sections, a bipolar charger followed by a mixing section. The bipolar charger has 
alternate passages with positive or negative charging. That is, the even passages may be positive and the odd 
passages negative, or vice versa. This can be contrasted with a conventional coal fired boiler precipitator, which has 
only negative charging electrodes. Following the charging sections, a mixing process takes place, where the 
negatively charged particles from a negative passage are mixed with the positively charged particles from a positive 
passage. The close proximity of particles with opposite charges causes them to electrostatically attaché to each 
other. These agglomerates enter the precipitator, where they are easily collected due to their larger size.”  Exhibit 89, 
Pechan EPA PM2.5 Reductions at 26; see also Rodney Truce and others, Reducing PM2.5 Emissions Using the 
Indigo Agglomerator, Mega 2006; Exhibit 95, Indigo Agglomerator: Reducing Particulate Emissions & Reducing, 
McIlvaine Hot Topic Hour, November 3, 2006. 
160 Exhibit 89, Pechan EPA PM2.5 Reductions. The wet membrane ESP “attempts to avoid problems of water 
channeling and resulting dry spots than can occur with wet ESPs, and avoiding the higher-cost metals that must be 
employed to avoid corrosion in a traditional wet ESP. The membranes are made from materials that transport 
flushing liquid by capillary action effectively removing collected material without spraying (Southern 
Environmental Corporation, 2004)."  
161 Exhibit 96, Highwood PM2.5 BACT Analysis at 45 and 78. 
162 The Highwood BACT analysis contains significant errors as well, including but not limited to the following: (a) 
failure to include an enforceable permit limit, (b) failure to adequately assess energy, environmental and economic 
impacts of control options, (c) unsupported and thus unreliable cost information, (d) exclusion of secondary PM, and 
(e) a number of unsupported assertions regarding control efficiencies.   



 57

A. BACT Requires a Thorough and Well-Documented Analysis Aimed At 
Identifying the Maximum Emission Reductions Achievable.  

 
Under the Clean Air Act, BACT is defined as: 
 
an emission limitation based on the maximum degree of reduction of each 
pollutant subject to regulation under this chapter emitted from or which results 
from any major emitting facility, which the permitting authority, on a case-by-
case basis, taking into account energy, environmental, and economic impacts and 
other costs, determines is achievable for such facility through application of 
production processes and available methods, systems, and techniques, including 
fuel cleaning, clean fuels, or treatment or innovative fuel combustion techniques 
for control of each such pollutant.  

 
42 U.S.C. § 7479(3).  Michigan regulations contain a definition of BACT whose meaning is 
consistent with and must be no less stringent than the federal definition. Mich. Admin. Code R. 
336.2801(f). BACT thus requires a case-by-case163 analysis in order to determine the lowest 
emission rate for the pollutant in question for the source in question, reflecting the maximum 
degree of emissions reduction164 that is achievable considering collateral factors such as cost, 
energy, and other environmental impacts. 
 

By using the terms “maximum” and “achievable,’ the Clean Air Act sets forth a “strong, 
normative” requirement that “constrain[s]” agency discretion in determining BACT.  Alaska 
DEC, 540 U.S. at 485-86.  Pursuant to those requirements, “the most stringent technology is 
BACT” unless the applicant or Agency can show that such technology is not feasible or should 
be rejected due to specific collateral impact concerns.  Alaska Dep’t of Envtl. Conserv. v. EPA, 
298 F.3d 814, 822 (9th Cir. 2002); Highwood, Order at 40.  The collateral impacts exception is a 
limited one, designed only to act as a “safety valve” in the event that “unusual circumstances 
specific to the facility make it appropriate to use less than the most effective technology.”  In re 
Kawaihae Cogeneration Project, PSD Appeal Nos. 96-6, 96-10, 96-11, 96-14, 96-16, 7 E.A.D. 
107, 117 (E.A.B. Apr. 28, 1997); In re World Color Press, Inc., 3 E.A.D. 474, 478 (Adm’r 1990) 
(collateral impacts clause focuses on the specific local impacts); In re Columbia Gulf 
Transmission Co., PSD Appeal No. 88-11, 2 E.A.D. 824, 827 (Adm’r 1989); NSR Manual at 
B.29.  If the Agency proposes permit limits that are less stringent than those for recently 
permitted similar facilities, the burden is on the applicant and agency to explain and justify why 
those more stringent limits were rejected.  In re Indeck-Elwood, LLC, PSD Appeal 03-04, 13 
E.A.D.--, slip op. at 77, 79-81 (E.A.B. Sept. 27, 2006); In re Knauf Fiber Glass, GMBH, PSD 
Permit No. 97-PO-06, 8 E.A.D. 121, 131-32 (E.A.B. Feb. 4, 1999).  The need to aim for the 
lowest limits achievable as part of  BACT analysis was recently emphasized by the EAB, which 
stated in reversing a permit issued by MDEQ, “If reviewing authorities let slip their rigorous 
look at ‘all’ appropriate technologies, if the target ever eases from the ‘maximum degree of 
reduction’ available to something less or more convenient, the result may be somewhat 

                                                 
163 42 U.S.C. § 7479(3); Exhibit 6, NSR Manual at B.5.  “[I]n the course of the BACT analysis, one or more of the 
options may be eliminated from consideration because they are demonstrated to be technically infeasible or have 
unacceptable energy, economic, and environmental impacts on a case-by-case (or site-specific) basis.” 
164 Exhibit 6, NSR Manual at B.1-B.2, B.23. 



 58

protective, may be superior to some pollution control elsewhere, but it will not be BACT.”  In re: 
Northern Michigan University Ripley Heating Plant, PSD Appeal No. 08-02, slip op. at 16 (EAB 
2009).   

 
 BACT’s focus on the maximum emission reduction achievable makes the standard both 
technology-driven and technology-forcing.165  A proper BACT limit must account for both 
general improvements within the pollution control technology industry and the specific 
applications of advanced technology to individual sources—ensuring that limits are increasingly 
more stringent.  BACT may not be based solely on prior permits, or even emission rates that 
other plants have achieved, but must be calculated based on what available control options and 
technologies can achieve for the project at issue and set standards accordingly.166  For instance, 
technology transfer from other sources with similar exhaust gas conditions must be considered 
explicitly in making BACT determinations. NSR Manual at B.5. 
 

The BACT review “is one of the most critical elements of the PSD permitting process” 
because it determines the amount of pollution that a source will be allowed to emit over its 
lifetime.  In re Knauf, 8 E.A.D. at 123-24; see also NSR Manual at B.26-B.29; In re General 
Motors, Inc., 10 E.A.D. 360, 379 (EAB 2002); In re Steel Dynamics, Inc., 9 E.A.D. 165, 206-07 
(EAB 2002); In re Masonite Corp., 5 E.A.D. 551, 564-69 (EAB 1994).  As such, the BACT 
analysis must be “well documented” and a decision to reject a particular control option or a 
lower emission limit “must be adequately explained and justified.”  Id. at 131.  While the 
applicant has the duty to supply a BACT analysis and supporting information in its application, 
“the ultimate BACT decision is made by the permit-issuing authority.” In re: Genesee Power 
Station Ltd. Partnership, 1993 EPA App. LEXIS 23 at *13-14; 4 E.A.D. 832 (EAB 1993).  
Therefore, MDEQ has an independent responsibility to review and verify the applicant’s BACT 
analysis to ensure limits based on the maximum degree of reduction achievable for each 
regulated pollutant. See 42 U.S.C. § 7479(3) (“permitting authority” makes BACT 
determination); Mich. Admin. Code R. 336.2810 and 336.2817; 40 C.F.R. § 70.7(a)(5).   

 
Information to be considered in determining the performance level representing 

achievable limits includes manufacturer's data, engineering estimates, and the experience of 
other sources. NSR Manual at B.24. The applicant must survey not only the EPA 

                                                 
165 Exhibit 6, NSR Manual,at B.12 (“[T]o satisfy the legislative requirements of BACT, EPA believes that the 
applicant must focus on technologies with a demonstrated potential to achieve the highest levels of control”); pp. 
B.5 (“[T]he control alternatives should include not only existing controls for the source category in question, but 
also (through technology transfer) controls applied to similar source categories and gas streams…”); and B.16  
(“[T]echnology transfer must be considered in identifying control options. The fact that a control option has never 
been applied to process emission units similar or identical to that proposed does not mean it can be ignored in the 
BACT analysis if the potential for its application exists.”) 
166 An agency must choose the lowest limit “achievable.” While a state agency may reject a lower limit based on 
data showing the project does not have “the ability to achieve [the limit] consistently,” In re Newmont, 2005 EPA 
App. LEXIS 29 at *30-31, it may only do so based on a detailed record establishing an adequate rationale, see id. 
Moreover, actual testing data from other facilities is relevant to establishing what level of control is achievable given 
a certain technology. Id. at *30. The word “achievable” does not allow a state agency to only look at past 
performance at other facilities, but “mandates a forward-looking analysis of what the facility [under review] can 
achieve in the future.” Id. at *32. Thus, the agency cannot reject the use of a certain technology based on the lack of 
testing data for that technology, where the record otherwise establishes that the technology is appropriate as an 
engineering matter.  See  Exhibit 6, NSR Manual at B.5.  
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RACT/BACT/LAER Clearinghouse (“RBLC”) database, but also many other sources, both 
domestic and foreign, including other agencies’ determinations and (draft) permits, permit 
applications for other proposed plants, technology vendors, performance test reports, consultants, 
technical journal articles, etc.   
  
 

B. BACT is Typically Evaluated Through a 5-step, Top-Down Process, Which 
MDEQ Purports to Have Followed Here.   

 
The U.S. EPA established the top-down process described in the NSR Manual in order to 

ensure that a BACT determination is “reasonably moored” to the Clean Air Act’s statutory 
requirement that BACT represent the maximum achievable reduction.167  While an agency is not 
required to utilize the top-down process as laid out in the NSR Manual, where it purports to do 
so, the process must be applied in a “reasoned and justified manner.” Alaska Dep’t of Envtl. 
Conserv., 298 F.3d at 822.  In particular, the top-down process that MDEQ purports to have 
followed here requires the following five steps.  
 

1. Identify All Available Control Options 
 
 The first step in the BACT process is to identify “all available emission control options.”  
In re Indeck-Elwood, slip op. at 10.  The goal at this step is to cast as wide a net as possible so 
that a “comprehensive list of control options” is compiled.  In re Knauf, 8 E.A.D. at 130.  As the 
EAB has emphasized, “available is used in its broadest sense under the first step and refers to 
control options with a ‘practical potential for application to the emission unit under evaluation.”  
Id. (emphasis in original).  A control option is considered “available” if “there are sufficient data 
indicating (but not necessarily proving)” the technology “will lead to a demonstrable reduction in 
emissions of regulated pollutants or will otherwise represent BACT.”  In re Spokane Regional 
Waste-to-Energy Applicant, 2 E.A.D. 809, slip op. at 22 (Adm’r June 9, 1989).  The definition of 
BACT requires that the options considered include “application of production processes or 
available methods, systems and techniques, including fuel cleaning or treatment or innovative 
fuel combustion techniques for control of such pollutant.” 42 U.S.C. § 7479(3); Mich. Admin. 
Code R. 336.2801(f).   

 
2. Eliminate Technically Infeasible Options. 

 
 Step two of the BACT process involves evaluating the technical feasibility of the 
available options and eliminating those that are not feasible.  NSR Manual at B.7; Indeck-
Elwood, slip op. at 11.  Feasibility focuses on whether a control technology can reasonably be 
installed and operated on a source given past use of the technology.  Id.; In re Knauf, 8 E.A.D. at 
130.  Feasibility is presumed if a technology has been used on the same or similar type of source 
in the past. Id.  This step in the analysis has a purely technical focus and does not involve the 
consideration of economic or financial factors (including project financing).  
 

3. Rank Remaining Control Technologies by Control Effectiveness 
 
                                                 
167 Alaska Dept. of Envt’l Conservation v. EPA, 540 U.S. 461, 485 (2004).   
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 The next step in BACT process is to rank the available and feasible control technologies 
for each pollutant in order of effectiveness.  That is, for each pollutant, the most effective control 
option is ranked first, and relatively less effective options follow with the least effective option 
ranked last.   
 

4. Evaluate the Most Effective Controls and Document the Results 
 
 The fourth step in the BACT process is to evaluate the collateral economic, 
environmental and energy impacts of the various control technologies.  NSR Manual, B.26; 
Indeck-Elwood, slip op. at 12.  The point of this review is to either confirm the most stringent 
control technology as BACT, considering economic, environmental, or energy concerns, or to 
specifically justify the selection of a less stringent technology based on consideration of these 
factors.  Id.  For each option, there must be an objective assessment of both the beneficial and 
adverse impacts.  The economic analysis of competing control technologies should not focus 
simply on the cost per kilowatt of energy produced by the plant, but instead on the cost of the 
controls per ton of emissions removed.  NSR Manual, B.31.   
 

5. Select BACT 
 

The final step in the BACT process is to select the most effective control option 
remaining after Step 4.  This option must represent the “maximum degree of reduction . . . that is 
achievable” after “taking into account energy, environmental, and economic impacts and other 
costs.” 

 
It should be noted that MDEQ’s PSD Workbook, the MDEQ-AQD Operational 

Memorandum No. 20, which Consumers relied in part on in completing its proposed BACT 
analyses (Permit App. at 5-1), includes numerous errors that violate, misrepresent, or unduly 
limit BACT and other CAA requirements.  In particular, as the EAB found in the NMU decision, 
MDEQ’s PSD Workbook improperly “stands apart” from the Clean Air Act’s requirements by 
failing to aim for the maximum emission reduction achievable.168  MDEQ and Consumers must 
follow the law, not the PSD Workbook, in establishing BACT limits for the Proposed Coal Plant.   

 
C.  MDEQ Improperly Rejected IGCC in the BACT Analysis. 

 
 As noted above, BACT is defined as “an emission limitation . . . based on the maximum 
degree of reduction for each pollutant . . . which the [agency] . . . determines is achievable” after 
“taking into account energy, environmental and economic impacts and other costs.”  42 U.S.C. § 
7479(3); 40 C.F.R. 52.21(b)(12).  Such “maximum degree of reduction” is to be achieved 
“through application of production processes or available methods, systems, and techniques, 
including fuel cleaning, clean fuels, or treatment or innovative fuel combustion techniques.”  Id.  
Michigan regulations include an identical definition of BACT.  Mich. Admin. R. 336.2801(f).  
As described below, one control option that fits within these categories is Integrated Gasification 
Combined Cycle (“IGCC”), which produces electricity by gasifying coal and then using the 
resulting syngas to drive a combined cycle turbine.  IGCC is a feasible and cost effective control 

                                                 
168 NMU, slip op. at 12.   
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option that can achieve lower emissions than what is proposed in the Draft Permit.169  In re: 
Christian County Generation LLC, PSD Appeal 07-01, 13 E.A.D.--, slip op. at 18-19 (E.A.B. 
Jan. 28, 2008) (noting that IGCC “offers many environmental benefits compared to conventional 
emissions control technology” and “will likely result in reduction of other pollutant emissions as 
[IGCC] is considered in future BACT determinations”).  Therefore, if MDEQ decides to issue a 
final permit for the Proposed Coal Plant, the emission limits in that permit must be at least as 
stringent as those that are achievable by an IGCC plant.   
 
 To its credit, MDEQ properly required Consumers to evaluate IGCC as a control option 
in the BACT process.  In addition, the Citizen Groups generally agree with MDEQ’s approach of 
distributing the cost of IGCC over all of the pollutants rather than adopting Consumers ridiculous 
approach of assigning the entire cost of IGCC to each pollutant.  (PPD at 14).  MDEQ, however, 
erroneously rejected IGCC on the grounds that it would cost approximately $26,000 per 
additional ton of pollution reduced. This finding is unreasonable because it is based on 
inaccurate estimates of the cost of IGCC and the emission reductions that would be achieved.  In 
addition, MDEQ improperly failed to factor IGCC’s ability to control CO2 emissions into the 
analysis and thereby ignored one of the biggest advantages that IGCC offers today.  While 
MDEQ properly required an evaluation of IGCC, Consumers’ submission on that topic included 
numerous myths regarding the feasibility, reliability, cost, and performance of IGCC that must 
be addressed here.  These myths, along with MDEQ’s faulty rejection of IGCC’s emissions 
performance as BACT, will be addressed below.  
 

1. The Clean Air Act requires an evaluation of IGCC as BACT.  
 
 There can be little doubt that IGCC is an available control option that must be evaluated 
in a BACT process.  First, it is dispositive that Congress specifically contemplated the 
consideration of IGCC in the BACT analysis when it amended the Clean Air Act to require 
evaluation of “innovative fuel combustion techniques.”  In particular, as shown by the relevant 
portion of the Congressional debate excerpted below, Congress added that phrase to clarify that 
gasification technology is included within BACT: 
 

Mr. HUDDLESTON. Mr. President, the proposed provisions for application of 
best available control technology to all new major emission sources, although 
having the admirable intent of achieving consistently clean air through the 
required use of best controls, if not properly interpreted may deter the use of some 
of the most effective pollution controls.  The definition in the committee bill of 
best available control technology indicates a consideration for various control 
strategies by including the phrase “through application of production processes 
and available methods systems, and techniques, including fuel cleaning or 
treatment.” And I believe it is likely that the concept of BACT is intended to 
include such technologies as low Btu gasification and fluidized bed combustion. 
But, this intention is not explicitly spelled out, and I am concerned that without 
clarification, the possibility of misinterpretation would remain.  It is the purpose 

                                                 
169 Of course, an IGCC plant would still have larger environmental impacts related to air pollution, mining, and 
combustion waste than clean energy alternatives such as energy efficiency and renewables.  Therefore, the best way 
to minimize the environmental impacts of using coal is to fully pursue cleaner non-coal alternatives instead.   
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of this amendment to leave no doubt that in determining best available control 
technology, all actions taken by the fuel user are to be taken into account--be they 
the purchasing or production of fuels which may have been cleaned or up-graded 
through chemical treatment, gasification, or liquefaction; use of combustion 
systems such as fluidized bed combustion which specifically reduce emissions 
and/or the post-combustion treatment of emissions with cleanup equipment like 
stack scrubbers. The purpose, as I say, is just to be more explicit, to make sure 
there is no chance of misinterpretation. Mr. President, I believe again that this 
amendment has been checked by the managers of the bill and that they are 
inclined to support it. 
 
Mr. MUSKIE. Mr. President, I have also discussed this amendment with the 
distinguished Senator from Kentucky. I think it has been worked out in a form I 
can accept. I am happy to do so. I am willing to yield back the remainder of my 
time.   

 
123 Cong. Rec. S9434-35 (June 10, 1977) (debate on P.L. 95-95); see also Friends of the 
Chattahoochee, Inc. v. Couch, Docket No. 2008CV146398, slip. op. at 13 (Ga. Sup. Ct. 
June 30, 2008).  Nothing in either the Act or in the legislative history suggests that this 
reference to “innovative combustion techniques” means anything other than what it says.  
 
 Second, IGCC fits squarely within a permitting authority’s obligation to consider “fuel 
cleaning,” as IGCC is an effective means of removing pollutants from coal prior to combustion. 
For example, in the 2005 New Source Performance Standards rulemaking, the Us EPA noted that 
SO2 emissions can be reduced by pre-treating coal in one of two ways: “physical coal cleaning 
and gasification.”170  As the U.S. EPA explained,  
 

Coal gasification breaks coal apart into its chemical constituents (typically a 
mixture of carbon monoxide, hydrogen, and other gaseous compounds) prior to 
combustion.  The product gas is then cleaned of contaminants prior to 
combustion.  Gasification reduces SO2 emissions by over 99 percent.   

 
Id.  Similarly, U.S. EPA officials have repeatedly stated that IGCC technology can lead to 
“inherently lower emissions of nitrogen oxides, sulfur dioxides, and mercury” from coal-fired 
power plants.171  As such, IGCC plainly fits within the definition of control options that must be 
evaluated during the BACT process.  
 

Consideration of IGCC as BACT is also consistent with the technology forcing nature of 
the Clean Air Act.  While IGCC is proven and available for commercial power production 

                                                 
170 U.S. EPA, Standards of Performance for Electric Utility Steam Generating Units for Which Construction is 
Commenced After September 18, 1978, 70 Fed. Reg. 9706, 9710-11 (Feb. 28, 2005).    
171 See, e.g., Exhibit 100, Robert J. Wayland, U.S. EPA Office of Air and Radiation, OAQPS, U.S. EPA’s Clean Air 
Gasification Activities, Presentation to the Gasification Technologies Council Winter Meeting, January 26, 2006, 
slide 4; U.S. EPA’s Clean Air Gasification Initiative, Presentation at the Platts IGCC Symposium, June 2, 2005, 
slide 11 



 63

applications, industry has been slow to utilize this technology.  The BACT analysis is designed 
to push industry to do so.172   

 
As the EAB has explained: 

 
A major goal of the CAA was to create a program that was technology 
forcing. . . .  “The Clean Air Amendments were enacted to ‘speed up, 
expand, and intensify the war against air pollution in the United States 
with a view to assuring that the air we breathe throughout the Nation is 
wholesome once again.’” . . . .  
In keeping with this objective, the program Congress established was 
particularly aggressive in its pursuit of state-of-the-art technology at newly 
constructed sources.  At these sources, pollution control methods could be 
efficiently and cost-effectively engineered into plants at the time of 
construction.173 
 

The EPA Administrator has also noted on numerous occasions that the BACT provisions of the 
PSD program are principally technology-forcing and are intended to foster “rapid adoption” of 
improvements in emissions control technology.174   
 

In short, both the language of the Act itself and the unequivocal expressions of 
Congressional intent in the legislative history indicate that the BACT analysis for any new coal-
fired power plant must incorporate consideration of IGCC because it is an innovative combustion 
technique that will reduce emissions from the plant.  Indeed, this requirement is not only 
consistent with, but necessary to the very core objective of PSD permitting – to bring about the 
rapid adoption of cleaner technologies that provide for a greater reductions in regulated 
emissions. 

 
2. The Consideration of IGCC Does Not “Redefine the Source” 

 
 Consumers attempts to avoid the need to include IGCC in the BACT analysis by claiming 
that IGCC “would constitute a redefinition of the source.”  (Permit App. Suppl. to Appendix I at 
1).  MDEQ has correctly rejected this argument.175   

                                                 
172 See S. Rep. No. 95-127 at 18 (the BACT analysis is the “most important” mechanism promoting the Clean Air 
Act’s “philosophy of encouragement of technology development”); Alabama Power v. Costle, 636 F.2d 323, 372 
(D.C. Cir. 1980) (noting that the PSD program is intended to be “technology forcing”).   
173 In Re Tenn. Valley Authority, 9 E.A.D. 357, 391 (EAB 2000) (citing WEPCO, 893 F.2d at 909 and H.R. Rep. No. 
95-294, at 185, reprinted in 1977 U.S.C.C.A.N. at 1264). 
174 In re Columbia Gulf Transmission Co., 2 E.A.D. 824, 828-29 (Adm’r 1989).  See also In re Kawaihae 
Cogeneration Project, 7 E.A.D. 107, 127 n.26 (EAB 1997); In re Metcalf Energy Center, PSD Appeal 01-7, 01-8, at 
15 (Aug. 10, 2001). 
175 While the evaluation of IGCC does not run afoul of U.S. EPA’s redefining the source policy, even if it did 
MDEQ would still retain the authority to evaluate and require it because that policy is not binding on the State.  It is 
EPA’s longstanding policy that state permit issuers retain broad discretion to engage in a broader analysis of control 
options, both under BACT and the “alternatives” analysis in CAA § 165(a)(2).  Such considerations may include 
assessing IGCC as a part of the BACT analysis (as several states already do), requiring consideration of fuel 
switching (e.g. from coal to natural gas), and other options (this authority is discussed at greater length later in these 
comments).  Therefore, even to the extent that U.S. EPA refuses to evaluate IGCC as BACT, MDEQ need not 
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 Under the redefining the source policy, the U.S. EPA will not require a PSD permit 
applicant to change the fundamental purpose of its proposed action or engage in a different 
industrial venture.  The redefining the source policy does not, however, foreclose the 
consideration of production processes and emission control methods that do not alter the 
fundamental purpose of the project.  As discussed above, IGCC is exactly such a process or 
method, in that it allows an applicant to burn coal to generate electricity while limiting the 
emissions that this commercial activity produces.  To conclude that IGCC is excluded by the 
redefining the source policy would require redefining BACT and rewriting the Clean Air Act, 
which of course MDEQ is not permitted to do.     
 
 The PSD requirements, including BACT, apply to any major emitting facility,” 42 U.S.C. 
§ 7475(1), or “major stationary source.” Mich. Admin. Code R 336.2802(1).  The Act and the 
regulations identify specific categories of such facilities or sources, including “fossil-fuel fired 
steam electric plants.”  42 U.S.C. § 7479(1); Mich. Admin. Code R 336.2801(cc)(1)(A).  The 
Act and Michigan regulations do not establish separate facility or source categories for an IGCC 
and a pulverized coal plant; instead a coal-fired plant qualifies as a “fossil-fuel fired steam 
electric plant” whether it uses pulverized coal or IGCC technology.  (Id.)  Similarly, federal 
regulations define a “coal-fired electric utility steam generating unit” to include both those that 
burn coal directly, and those that burn “a synthetic gas derived from coal.”  40 C.F.R. § 60.41Da.  
Those definitions have been specifically incorporated into Ohio’s Clean Air Act regulations.  
Mich. Admin. Code R 336.2801a(a)(iv).  As such, there is no statutory or regulatory basis for 
deeming IGCC technology a different facility than pulverized coal technology 
 
 That the redefining the source policy does not foreclose the consideration of IGCC is also 
made clear by recent decisions of the EAB.  For example, in rejecting an environmental 
organization’s appeal of an air permit for the proposed Taylorville IGCC facility, the EAB in 
Christian County Generating, slip op. at 18-19, noted that IGCC “offers many environmental 
benefits compared to conventional emissions control technology” and “will likely result in 
reduction of other pollutant emissions as [IGCC] is considered in future BACT determinations.”  
Similarly, in In re Prairie State Generating Co., PSD Appeal 05-05, 13 E.A.D. __ (Sept. 24, 
2006), the EAB affirmed the Illinois EPA’s authority to require consideration of IGCC as BACT.  
This affirmation arose in the context of a challenge to the Illinois EPA’s decision that the 
redefining the source policy obviated the need to evaluate low sulfur coal as BACT for a 
proposed mine mouth power plant.  In a very narrow ruling, the EAB upheld that decision, 
concluding that the use of coal from the co-located mine was so integral to the purpose and intent 
of the project that requiring the permit applicant to consider using some other source of coal 
would defeat the applicant’s purpose.  Prairie State, slip op. at 36-37.  In so ruling, however, the 
EAB made clear that IGCC is a process or method for reducing emissions that should be 
considered as part of a BACT analysis.    
 

In particular, the EAB specifically relied on Illinois EPA’s policy of requiring the 
consideration of IGCC as BACT in concluding that the agency was not applying the redefining 
the source policy in an overly broad manner.  Id. at 33-37.  The petitioners in Prairie State 
                                                                                                                                                             
follow such (mis-)application of the redefining the source policy.  Prairie State, slip op. at 29 n. 22, 40; In re Knauf 
Fiberglass, PSD Appeal Nos. 98-3 through 98-20, 8 E.A.D. 121, 136 (E.A.B. Feb. 4, 1999). 



 65

argued that the Illinois EPA’s approach to the redefining the source policy lacked any 
“principled standards” and would therefore allow permit applicants to define-away basic 
elements of the BACT analysis.  Id. at 33.   The EAB rejected this argument, noting that Illinois 
EPA “required Prairie State to submit a detailed analysis of [IGCC] as a method for controlling 
emissions from the proposed Facility.”  Id. at 35.  The EAB concluded that the Illinois EPA’s 
“consideration of IGCC demonstrates that [it] gave due regard to Prairie State’s objective in 
submitting a permit application for the proposed Facility, namely development of an electric 
power generating plant that would be co-located and co-permitted with a 30-year supply of fuel, 
and then explored every potential add-on technology and potentially lower-emitting production 
processes or methods consistent with that basic design to determine the maximum emissions 
reductions achievable for the Facility.”  Id at 35-36.  Given that the EAB affirmed the Illinois 
EPA’s authority to require consideration of IGCC, it is clear that such consideration is within the 
permitting authority’s discretion under the statutory definition of BACT, and that IGCC cannot 
be a fundamental “redefinition” of the source that is impermissible under the Act.176   
 

Moreover, in upholding the EAB’s ruling in Prairie State, the 7th Circuit Court of 
Appeals applied principles of statutory interpretation that if applied in the context of determining 
whether IGCC must be considered in the BACT analysis would clearly answer that question in 
the affirmative.  In particular, the Court concluded that low sulfur coal must be evaluated for 
non-mine-mouth plants even if “some adjustment in the design of the plant would be necessary” 
because “otherwise ‘clean fuels’ would be read out of the definition” of BACT.  Sierra Club v. 
EPA, 499 F.3d 653, 656 (7th Cir. 2007).  Similarly, IGCC must be evaluated as BACT, even if it 
requires “some adjustment in the design of the plant,” because otherwise the terms “innovative 
fuel combustion technique” and “fuel cleaning” would be improperly read out of the definition of 
BACT. 
 

The explicit approval in the Prairie State proceeding of Illinois EPA’s consideration of 
IGCC is consistent with the limited nature of the redefining the source policy.  As the EAB has 
long recognized, the default assumption under the Clean Air Act’s PSD provisions is that a 
BACT analysis requires the consideration of cleaner fuels, less polluting production processes 
and methods, and add-on technologies.  Prairie State, slip op. at 22, 33.  Only where some 
unique element of the facility’s basic purpose makes a particular BACT-related consideration 
fundamentally incompatible with the applicant’s goals, objectives, or purposes has the EAB held 
that further analysis of that BACT-related consideration might by unnecessary.  IGCC is plainly 
compatible with the fundamental goals, objectives, and purposes of a proposed coal-fired power 

                                                 
176 While the EAB ultimately concluded in Prairie State that IGCC was not required at the facility, that 
determination resulted from the Board’s conclusion that IGCC was essentially equivalent to the proposed boiler 
technology in terms of its potential emission control effectiveness.  See Prairie State, slip op. at 47.  That conclusion 
was the unfortunate result of a poor record.  As discussed at length below, it is very clear that IGCC is capable of 
achieving a level of emissions performance for virtually every regulated PSD pollutant that is significantly better 
than the performance of a pulverized coal boiler.  In addition, IGCC plants have a multitude of collateral 
environmental benefits: they achieve better reductions in hazardous air pollutants like mercury, they produce less 
solid waste, they use less water, and they both emit less CO2 and provide the ability to capture CO2 emissions for 
permanent storage to help address global warming. 
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plant.  Both a pulverized coal plant and an IGCC plant are the same source: both are processes 
for creating electricity from coal.177   
  
 

3. IGCC is the appropriate starting point for a BACT analysis 
for any new coal-fired power plant. 

 
Contrary to the assertions of Consumers and MDEQ, an accurate evaluation of IGCC is 

likely to conclude that it would prevail as the best available control technology at each step of 
the 5-step BACT process.178  
 

A. Step 1: Identify All Available Control Technologies 
 
 It is beyond question that IGCC constitutes an available control technology.  There are 
currently four operating coal-fired IGCC electric generating units, and many additional operating 
units that use gasification to generate electricity from other inputs (like refinery byproducts) or 
that gasify coal or other inputs to make other products.  There are currently at least 138 
gasification projects in operation worldwide, involving 417 gasifiers, with a combined capacity 
of approximately 56,000 MW.179  Although not all of these projects produce electricity from 
coal, they demonstrate widespread commercial application of gasification technology for fuel 
processing, one of two key components of an IGCC plant.  At least three major vendors – GE 
Shell, and ConocoPhillips - offer coal gasification technology in the U.S.  The second 
component of an IGCC plant is a combined cycle electricity generating system, which is now 
commonplace for new natural gas fired power plants and, therefore, is readily available. 
 
 The IGCC subset of worldwide gasification sources has an installed capacity of 
approximately 4,000 MW (electric power output basis) in sizes up to 550 MW. Approximately 
800 MW of this operational capacity is in the U.S.  Two first-generation utility-scale single 
gasifier IGCC demonstration units were built in the U.S. in the 1990s, the Wabash 262 MW unit 
in Indiana (1995) and the Tampa Electric Polk Power Station 262 MW unit in Florida (1996). 
The  Wabash and Polk facilities fire both coal and petroleum coke. Both units have achieved 
reliability in the 80 percent range with no spare gasifier.180  

                                                 
177 While it is true that the U.S. EPA refused to evaluate IGCC as a redefinition of the source in its permitting of the 
proposed Desert Rock coal plant in New Mexico, the Agency recently sought voluntary remand of that permit from 
the EAB in part to allow for reconsideration of its exclusion of IGCC from the BACT analysis.  In re Desert Rock 
Energy Co., LLC, PSD Appeal Nos. 08-03, 08-04, 08-05, & 08-06, EPA Region 9’s Motion for Voluntary Remand 
(April 27, 2009), at 21.   
178 It is the nature of a valid BACT analysis to begin with all options on the table and to require in the end emission 
limitations that reflect use of an available technology that is both the best performing and technically and 
economically feasible.  As a result, as advances are made, one technology may displace another as the most effective 
control technology.  At this point, however, it seems clear that IGCC is the best performing technology for 
electricity production from coal and, therefore, BACT for a coal plant would need to reflect what an IGCC can 
achieve.  
179 Exhibit 102, James Childress, The Gasification Industry: 2007 Status & Forecast, presented at the COAL-GEN 
Mega Session, Aug. 3, 2007, available at 
http://www.gasification.org/Docs/News/2007/COALGEN/GTC%20COALGEN%2007.pdf.  
180 Exhibit 103, MIT, The Future of Coal – Options for a Carbon-Constrained World (March 2007) at 34 
(hereinafter “Future of Coal”). 
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Approximately 2,700 MW of IGCC capacity is in operation in Europe. This includes two 

utility-scale demonstration projects, the 250 MW Buggenum plant in Holland (1994) and the 320 
MW Puertollano plant in Spain (1998). Privately financed second generation IGCC projects have 
been built in Italy, including the 510 MW ISAB Energy project in Sicily and the 550 MW Sarlux 
plant on Sardinia. The Api Energy 280 MW refinery IGCC (2001) and the EniPower 250 MW 
refinery IGCC (2006), both in Italy, are other examples of second generation IGCC projects.  
 

Second generation IGCC projects have also been built in Japan. The Negishi 350 MW 
refinery IGCC began operations in 2003. The Nakoso (Mitsubishi) 250 MW coal-fired IGCC in 
Japan began operation in 2007.181  Both the Negishi and Nakoso IGCC plants utilize selective 
catalytic reduction (SCR) for NOx control to maintain NOx at less then 5 ppm corrected to 15 
percent oxygen (0.03 lb/MMBtu). IGCC is well-established commercially in refinery 
applications and is also considered commercial in coal-fired electricity applications.182  
 

The Wabash and Tampa utility demonstration projects in the U.S. and the Buggenum and 
Puertollano projects in Europe were built as full-scale 1×1 (one gas turbine and one steam 
turbine) combined cycle modules in the 250 to 300 MW range using early model “F” class utility 
gas turbines. The current 600 MW commercial plant designs are beneficiaries of lessons learned 
at these demonstration projects. Current IGCC plants are designed around more efficient gas 
turbines in a 2×1 (two gas turbines and one steam turbine) configuration and are expected to 
operate at higher availability factors and higher efficiencies than the first generation IGCC 
projects.  For example, the Excelsior Mesaba IGCC project in Minnesota is proposed as two 606 
MW (net) IGCC 2×1 units for a total plant output of 1,212 MW (net).183  
 
 In total, approximately 32 second generation IGCC projects are currently proposed in the 
U.S.184  These projects include facilities that will be limited to power generation only, and others 
that will generate power and separate CO2 from the syngas to produce a relatively pure hydrogen 
gas stream as feedstock for chemical production.  A partial list of IGCC projects under 
development in the U.S. is provided in Table 1.  

 
Table 1. Partial List of IGCC Projects Under Development in the U.S.185,186,187 

 

                                                 
181 Exhibit 104, Y. Ishibashi – Clean Coal Power, O. Shinada – Mitsubishi Heavy Industries, First Year Operation 
Results of CCP’s Nakoso 250MW Air-blown IGCC Demonstration Plant, October 2008. 
182 Future of Coal, at 39. 
183 Exhibit 105, U.S. DOE in cooperation with Minnesota Department of Commerce, Mesaba Energy Project – 
Draft Environmental Impact Statement – Volume I, DOE/EIS-0382D, MN PUC Docket # E6472/GS-06-668, 
(November 2007) at 2-6 (hereinafter “Mesaba Draft EIS”).   
184Exhibit 106 NETL, Tracking New Coal Fired Power Plants (Feb. 18, 2008) at 15.  Exhibit 107, Gas Turbine 
World, IGCC and Gasification Special Report – Where have we been and where are we headed? (January – 
February 2007) at 11-18 (hereinafter Gas Turbine IGCC Report).  
185 Ibid. 
186 Mesaba Draft EIS at 2-6. 
187 Gas Turbine World 2008 IGCC Reference Guide, Short list of viable proposed IGCC power and polygeneration 
projects (February 2008). 
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Several IGCC projects outside the U.S. are also being designed to operate with CO2 
capture and sequestration from the inception of operations.  Most of these proposed projects will 
be designed to produce power and chemicals from synfuel.  The Nuon project in the Netherlands 
will now be built in two phases, first the gas turbine combined cycle island will be built, 
followed approximately two years later by the gasification island.188 A partial list of these 
projects is shown in Table 2. 
  

Table 2. Partial List of International IGCC Projects Under Development189 
Project Start 

year 
Fuel Output 

(MW) 
CO2 capture 

Progressive Energy, England 2012 Coal, petroleum 
coke 

800 Yes. H2 production 
and CO2 EOR. 

ConocoPhillips, England not 
known 

petroleum coke 450 Yes. CO2 capture and 
sequestration. 

Nuon, Netherlands 2011 coal, biomass 1,200 Yes. CO2 capture and 
sequestration option. 

RWE, Germany 2014 lignite 360 Yes. CO2 capture and 
sequestration. 

 
   Similarly, in 2002, the U.S. Department of Energy found that “coal gasification is a 
well-proven technology that has had many applications, . . . most recently, . . . large-scale 
[IGCC] power generation.”190  The large number of IGCC plants that have been permitted or 
proposed demonstrate the accuracy of this statement.    
 

In addition to these proposed IGCC plants and vendors who offer the technology, it is 
important to note that detailed information about the gasification process and IGCC is readily 
available to the utility industry and regulatory decision-makers.  For example, the Gasification 
Technologies Council (GTC) (which “was created in 1995 to promote a better understanding of 
the role Gasification can play in providing the power, chemical and refining industries with 
economically competitive technology options to produce electricity, fuels and chemicals in an 

                                                 
188 Exhibit 108, R. de Kler, NV Nuon Approaches & Challenges to Second Generation IGCC Plants, presentation at 
Gasification Technologies 2007 annual conference, October 15, 2007. 
189 Gas Turbine IGCC Report at 11-18. 
190 Exhibit 109, U.S. Department of Energy, National Energy Technology Laboratory, Major Environmental Aspects 
of Gasification Based Power Generation Technologies (Dec. 2002), at 1-1 (hereinafter “Major Environmental 
Aspects”), available at http://www.netl.doe.gov/technologies/coalpower/gasification/pubs/pdf/final%20env.pdf  

Project Output (MW net) 
Tenaska Taylorville, Illinois 630 
Duke/Cinergy, Indiana 630 
AEP Great Bend, Meigs County, Ohio 630 
Eurora Cash Creek, Kentucky 630 
Excelsior Energy - Mesaba, Minnesota 2 × 606 
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environmentally superior manner”) maintains a website with copious information about 
gasification, IGCC, specific IGCC technologies, vendor products, and existing IGCC projects.191   
 
 Given all of the above, it is plain that IGCC is an available control technology for any 
new coal-fired power plant, and that ample information is available to allow for a detailed 
evaluation of IGCC in the BACT analysis. 
 

B. Step 2: Eliminate Technically Infeasible Options. 
 
 As suggested by the long list of operating, permitted, and proposed IGCC coal-fired 
power plants and other gasification based facilities, there are no physical, chemical or 
engineering principles that would make IGCC control technology infeasible as that term is used 
for purposes of BACT.  For example: 
 

1) Design fuel does not pose a barrier to IGCC plants, as many different coal types, 
including eastern bituminous and sub-bituminous, have been used in coal gasification 
plants.192  Consumers contends that design of an IGCC plant using PRB coal as its 
primary feedstock would be more costly because there are not any existing IGCC plants 
burning primarily PRB coal to use as a reference plant.  (Permit App. suppl. to Appendix 
I at 5).  Even if accurate, however, such increased cost would not be reason to reject 
IGCC at step 2 of the BACT process, but rather would need to be factored into the step 4 
collateral impacts analysis.  In addition, it is inconsistent for Consumers to assume that 
burning of primarily PRB coal in evaluating IGCC, when it has sought to establish 
emission limits for its plant on the basis of a 50-50 blend of PRB and Eastern coals.  

 
2) IGCC plants use approximately one-half to two-third less water than a pulverized coal 

plant,193 which means that water use does not pose a technical barrier to IGCC 
technology.   

 
3) While Consumers notes that there is no existing IGCC plant that is 930MW, there is no 

technical hurdle to increasing the capacity of an IGCC plant by using multiple units.  For 
example, the recently permitted Taylorville IGCC plant in Illinois is 770 MW, Nuon 
Magnum has proposed a 1200 MW plant in the Netherlands, and a number of other 
companies have proposed IGCC plants of more than 600 MW.  As such, plant size is not 
a feasibility barrier to IGCC technology.194 

 
4) Contrary to Consumers’ contention (Permit App. suppl. to Appendix I at 5), plant 

availability is not a hurdle for IGCC technology.  In fact, IGCC plants have demonstrated 

                                                 
191 http://www.gasification.org/; The Department of Energy also has a website dedicated to gasification: 
http://www.netl.doe.gov/technologies/coalpower/gasification/.   
192 Major Environmental Aspects at 1-20, Table 1-4.  
193 Major Environmental Aspects at 2-61. 
194 Moreover, the claim that plant size is a feasibility barrier is especially disingenuous given that Consumers has not 
demonstrated a need for 930 MW.  
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availabilities of 85% for single train gasifiers in the United States, and the addition of a 
second gasified increases availability to over 90%.195   

 
The estimated upper limit of availability for coal-fired IGCC plants operating on syngas 
without a spare gasifier or natural gas backup fuel is approximately 85 percent.196 The 
two U.S. utility-scale demonstration plants, Wabash and Tampa Electric, were built in the 
mid-1990s without spare gasifiers. These demonstration IGCC units were not designed to 
maintain 90 percent availability. The primary purpose of the Wabash and Tampa projects 
was to demonstrate the feasibility of IGCC at a full commercial scale. Another objective 
was to improve the technology by testing new process steps that would increase 
efficiency and reduce emissions. Much of the DOE funding invested in these projects was 
specifically used to demonstrate the viability of the improvements.197  

 
Both of these IGCC units successfully completed their demonstration project objectives 
and have transitioned to fully commercial status. Wabash maintained reliability of 
approximately 90 percent from April 2007 through April 2008.  Availability averaged 75 
percent during this same period with a highest single month availability of 80 percent.198 
This is the most recent data available for the Wabash plant. The Polk Power Station 
IGCC unit is now the lowest incremental cost unit in the Tampa Electric system and is 
dispatched first.199  

 
A spare gasifier would significantly increase the availability of the gasification portion of 
the IGCC plant, as it would ensure the plant could continue to operate if the primary 
gasifier had to be taken offline for any reason. Second generation IGCC plants are 
designed with spare gasifiers or backup fuel or both. Coal gasification plants equipped 
with spare gasifers have demonstrated very high levels of availability, consistently in the 
98 percent range or above over many years of operation.200 Combined cycle gas turbine 
technology is fully commercial and highly reliable. An IGCC plant incorporating a spare 
gasifier or backup fuel such as natural gas can readily maintain availability above 90 
percent.201 As such, availability is not a reason for rejecting IGCC as infeasible. 

 
 In short, Consumers’ contentions to the contrary notwithstanding, there are no feasibility 
hurdles to building and operating a 930MW IGCC plant that would justify rejecting IGCC 
technology under step 2 of the BACT process.  
                                                 
195 Exhibit 111, Harry Jaeger, Refinery IGCC plants are exceeding 90% capacity factor after 3 years, Gas Turbine 
World (Jan. – Feb. 2006), at 20-26.  
196 Exhibit 112, R. Herbanek, T. Lynch – ConocoPhillips, E-Gas Applications for Sub-Bituminous Coal, 
presentation at Gasification Technologies 2005 (Oct. 2005) at 11.  
197 Exhibit 113, Florida Public Service Commission, Re: Florida Power & Light Company’s Petition to Determine 
Need for FPL Glades Power Park Units 1 and 2 Electric Power Plant, Docket 070098-EI, Supplemental Direct 
Testimony of Richard C. Furman, March 16, 2007 (hereinafter “Furman IGCC Testimony”).  
198 Exhibit 114, R. Payonk – ConocoPhillips, Wabash River Operations Update, Gasification Technologies Council 
2008 Conference, October 2008, p. 7. 
199 Furman IGCC Testimony. 
200 Exhibit 115, B. Trapp, N. Moock, D. Denton - Eastman Gasification Services Company, IGCC: Ready for Prime 
Time, Power Magazine, March 2004. 
201 Gas Turbine World, Refinery IGCC plants are exceeding 90% capacity factor after three years, (Jan.-Feb. 2006) 
at 20-26. 
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C. Step 3: Rank Remaining Control Technologies by Control Effectiveness 

 
 The superior control effectiveness of IGCC technology is shown by the emission levels 
found in permits and permit applications for IGCC plants, which are significantly lower than the 
emission limits found in the Draft Permit.  For example, compared to Consumers’ Proposed Coal 
Plant, the final permits for the Taylorville Energy Center in Illinois and the Cash Creek 
Generating Station in Kentucky both have significantly lower emission limits, as shown in Table 
3. 202   
 

 Table 3: Comparison of NOx, SO2, PM10, CO, VOC Limits in Recent IGCC Permits vs. 
Consumers Energy’s Proposed Coal Plant 

Site NOx  
(lb/MMBtu) 

SO2 
(lb/MMBtu) 

PM10  
(lb/MMBtu) 
  

CO  
(lb/MMBtu) 

 

H2SO4  
(lb/MMBtu) 
 

Taylorsville IGCC 
630 MW (Illinois) 

0.034 
(24-hr) 

0.016 
(24-hr) 

0.009a 
0.022b 

0.049 
(24-hr) 

0.0035 
(24-hr) 

Cash Creek IGCC, 
630 MW (Kentucky) 

0.034 
(24-hr) 

0.016 
(24-hr) 

0.009 
0.022 

0.049 
(24-hr) 

0.0035 
(24-hr) 

Consumers Energy 
930MW (Michigan) 

0.05 
(30-day) 

0.06 
(30-day) 

0.011c 
0.024d 

0.125 
(24-hr) 

0.004 
 

a) 24-hr, filterable; b) 24-hr, filterable + condensable; c) filterable; d) filterable + condensable 
 
 The result of these significantly lower emission rates for IGCC versus Consumers’ 
Proposed Coal Plant means that the use of IGCC would likely lead to substantially lower overall 
emissions to generate the same amount of power.  In particular, using the emission rates that are 
achievable by IGCC plants as BACT for the Proposed Coal Plant would lead to emission 
reductions identified in the following Table 4: 
 

Table 4: Comparison of Annual Emissions for Recently Approved IGCC Plants vs. 
Consumers Energy’s Proposed Coal Plant 

 
Pollutant Taylorville/Cash 

Creek  Annual 
Emissions 
(scaled to 
930MW) (TPY) 

Consumers 
Energy Annual 
Emissions  
(TPY) 

Potential 
Reduction (TPY) 
Associated with 
IGCC 

NOX 1,247.5 1,820.5 573 
SO2 574.9 2,152.9 1578 
CO 1,797.6 4,523.6 2726 
PM (filterable) 809.9 880.9 71 
H2SO4 125.5 143.5 18 
 
                                                 
202 The limits for the Taylorville and Cash Creek IGCC plants include the use of Selexol to control SO2 emissions, 
and SCRs to control NOx.  Lower limits are achievable at IGCC plants with, for example, co-firing of the plant with 
biomass and the use of post-combustion PM controls.   
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 Consumers’ evaluation of emissions reductions that are achievable through the use of 
IGCC is flawed in a number of ways.  First, while Consumers notes that emissions at the two 
existing IGCC plants in the U.S. are comparable to or higher than those included in the Draft 
Permit (Permit App. Suppl. to Appendix I at 12), that is not the proper frame of reference.  The 
two existing plants are first generation IGCCs that commenced operation in 1996 and were 
designed to serve as commercial demonstration units so that lessons about how to construct and 
operate IGCC plants could be learned. Second generation IGCC plants, such as the Taylorville 
and Cash Creek facilities, are based on those lessons and also on technological advances that 
make them much more appropriate examples of what emission rates are achievable at a new 
IGCC plant.  Perhaps most significantly, the second generation facilities typically include 
Selexol to control SO2 and SCRs for NOx control, both of which were lacking in the first 
generation plants.  
 
 Second, Consumers underestimates the reductions in emissions of mercury that can be 
achieved through the use of IGCC by focusing solely on limits that were established to comply 
with the 0.02 lb/Gigawatt hour limit identified under the now-vacated Clean Air Mercury Rule, 
rather than on an analysis of what level of reductions are achievable.  (Permit App. Suppl. to 
Appendix I at 22).  Coal gasification mercury removal is a demonstrated in practice, mature 
technology.  For example, the mercury removal system at the Eastman Chemical (bituminous) 
coal gasification plant in Tennessee has been in operation for more than 20 years and consists of 
a single sulfur impregnated activated carbon bed.  Contact time between the syngas and the 
carbon bed is approximately 15 to 20 seconds. The carbon bed operates at 80 to 90 oF at 1,000 
psig. The carbon bed typically lasts 12 to 18 months before requiring replacement.203  DOE 
estimates the actual mercury removal at Eastman Chemical is 95 percent and assigns this level of 
mercury control to IGCC,204 and mercury removal of greater than 99 percent can be achieved 
with two carbon beds in series.205 
  
 Much lower IGCC plant mercury emission limits than those assumed by Consumers have 
been proposed.  For example, the November 2007 Draft Environmental Impact Statement for 
Mesaba’s proposed IGCC facility in Minnesota identifies a mercury limit of  approximately 
0.005 lb/gigawatt hour,206 which is approximately one-third lower than the proposed limit for the 
Consumers plant.  While Consumers’ Proposed Coal Plant would be permitted to emit 63.4 
pounds of mercury per year, the larger proposed 1,212 MW Mesaba IGCC plant will use carbon 
adsorption with multiple beds in series to minimize mercury emissions down to 54 pounds per 
year.207 
 
 A third flaw in Consumers and MDEQ’s evaluation of IGCC is that it ignores the 
significant benefits that such technology provides with regards to CO2 reduction.  While the best 
                                                 
203 Power Magazine, Coal Gasification: Ready for Prime Time, March 2004. 
204 Exhibit 116, National Energy Technology Laboratory, Volume 1: Bituminous Coal and Natural Gas to 
Electricity, Cost and Performance Baseline for Fossil Energy Plants, DOE/NETL-2007/1281, May 2007, p. 34. 
205 Id.  
206 Mesaba Draft EIS at 2-6. Output 1,212 MW, capacity factor 92%. Total MWh per year: 1,212 MW x 8,760 hr/yr 
x 0.92 = 9,767,750 MWh per year. 0.027 tpy mercury = 54 lb per year. 54 lb per year ÷ 9,767,750 MWh per year = 
5.5 x 10-6 lb mercury per MWh. 
207 Ibid, p. 2-21. 
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way to reduce CO2 emissions is to avoid coal use, if coal is going to be pursued, IGCC control 
technology is best suited to cost effectively achieve substantial reductions in CO2 emissions 
from coal-fired power.208  One example of a U.S. coal gasification plant that is capturing CO2 is 
the Dakota Gasification Company plant in Beulah, North Dakota. Dakota Gasification captures 
and transports via pipeline as much as two million tons of CO2 per year from its lignite 
gasification plant. The CO2 is sent to an oilfield over 200 miles away in Saskatchewan for use in 
a CO2 enhanced oil recovery (EOR) project. Dakota Gasification supplies up to 150 million 
cubic feet per day of CO2 to the EOR field.  The ability to capture and sequester CO2 emissions 
must be factored into any BACT analysis of IGCC technology.  
 
 Finally, Consumers suggests that emissions from ancillary equipment would help close 
the gap between the expected emissions through the use of IGCC versus PC technology.  (Permit 
App. Suppl. to Appendix I at 6).  Such emissions, however, are small in comparison to the 
emissions from the combustion turbines.  For example, ancillary equipment at the proposed Cash 
Creek IGCC facility is expected to emit 91.6 tons of SO2, 0.1 ton of H2sO4, 3.3 tons of PM, 
73.7 tons of NOx, and 48.35 tons of CO.209  While these amounts are larger than the emissions 
from ancillary equipment at the Proposed Coal Plant for every pollutant except PM (PPD at 12), 
the differences hardly make a dent in the substantial emissions reductions from the combustion 
turbines that would be achievable through the use of IGCC technology.  
  

D. Step 4. Evaluate the Most Effective Controls and Document the Results. 
 
 An analysis of these factors demonstrates that IGCC remains a superior control 
technology over other methods for reducing emissions from coal-fired power plants. 
 

• Environmental Impacts 
 
 In addition to the reduced emission of pollutants discussed at step 3 of the BACT process, 
IGCC has a number of environmental advantages over pulverized coal plants.    
 
 Most critically, IGCC control technology is the best suited coal option to cost effectively 
achieve substantial reductions in CO2 emissions,210 which are a primary cause of global 
warming.  As discussed in Section III above, CO2 is a pollutant subject to regulation and, 
therefore, the Michigan DEQ must address CO2 in its BACT analysis and impose a binding limit 
on CO2 emission from any new coal-fired power plant.  Even if CO2 was not a regulated 
pollutant, however, it is clear that a permitting agency has an obligation to meaningfully consider 
the collateral environmental impacts of CO2 emissions in Stage 4 of the BACT analysis.  For 
example, in In re North County, 2 E.A.D. 229, 230 (Adm’r 1986), the Administrator found:  

 
Region IX’s [asserts] that EPA lacks the authority to “consider” pollutants not regulated 
by the [CAA] when making a PSD determination. This assertion is correct only if it is 

                                                 
208 Major Environmental Aspects at ES-5; Exhibit 117, U.S. EPA, Environmental Footprints and Costs of Coal-
Based Integrated Gasification Combined Cycle and Pulverized Coal Technologies (July 2006).   
209 Exhibit 118, Cash Creek Statement of Basis at 6.  
210 Of course, prioritization of non-coal options is an even more effective way to achieve substantial reductions in 
CO2 emissions.   
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read narrowly to mean EPA lacks the authority to impose limitations or other restrictions 
directly on the emission of unregulated pollutants. EPA clearly has no such authority over 
emissions of unregulated pollutants. Region IX’s assertion is overly broad, however, if it 
is meant as a limitation on EPA’s authority to evaluate, for example, the  environmental 
impact of unregulated pollutants in the course of making a BACT determination for the 
regulated pollutants. EPA’s authority in that respect is clear. . . . Hence, if application of a 
control system results directly in the release (or removal) of pollutants that are not 
currently regulated under the Act, the net environmental impact of such emissions is 
eligible for consideration in making the BACT determination. The analysis may take the 
form of comparing the incremental environmental impact of alternative emission control 
systems with the control system proposed as BACT; however, as in any BACT 
determination, the exact form of the analysis and the level of detail required will depend 
upon the facts of the individual case. Depending upon what weight is assigned to the 
environmental impact of a particular control system, the control system proposed as 
BACT may have to be modified or be rejected in favor of another system. In other words, 
EPA may ultimately choose more stringent emission limitations for a regulated pollutant 
than it would otherwise have chosen if setting such limitations would have the incidental 
benefit of restricting a hazardous but, as yet, unregulated pollutant.211 

 
Consistent with this authority, the EAB has made it clear that a permitting agency has an 
affirmative duty under the “environmental impact” prong of the BACT analysis to evaluate the 
benefits and lack of benefits of competing control technologies where such technologies would 
have different collateral environmental impacts. This requirement grows directly from the 
language of CAA section 169(3).212  Accordingly, even if the Michigan DEQ were to 
erroneously conclude that it lacks the authority to regulate CO2 emissions, it still must assess any 
differences in the potential global warming impacts of competing BACT technologies as part of 
the collateral impacts analysis.213  
 
 IGCC control technology also has a number of other collateral environmental benefits 
over pulverized coal plants.  For example, IGCC plants typically use only 50%-66% of the water 
that a pulverized coal plant does.214  This is an especially important issue in Michigan, where 
there are significant concerns about water withdrawals from groundwater and the Great Lakes 
basin.  
 

                                                 
211 The EAB has consistently upheld his proposition.  See, e.g., In re Genesee Power Station, 4 E.A.D. 832 (EAB 
1993); In re Steel Dynamics, 9 E.A.D. 165 (EAB 2000). 
212 In this context, it is clear that relevant differences may include differences in the quantity or nature of non-PSD 
air emissions, such as hazardous air pollutants, as well as impacts related to other factors such as water usage, solid 
waste handling, waste water or process water discharge, etc.  See, e.g., In re General Motors, 10 E.A.D. 360, 379-81 
(discussing collateral impacts).  Moreover, the original draft version of the NSR Manual (upon which early EAB 
decision relied) specifically identified climate impacts as among the appropriate considerations under the “collateral 
impacts” analysis.  The draft was subsequently altered (without notice) to remove this reference.   
213 As discussed below, MDEQ may also consider impacts from CO2 emissions as a part of its analysis of 
alternatives under CAA § 165(a)(2).  The agency may not, however, rely on its authority to consider CO2 -related 
impacts under section 165(a)(2) as an excuse to not property evaluate such impacts as a part of the BACT analysis.    
214 Major Environmental Aspects, at 2-57, 2-61.  
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 In addition, because an IGCC technology is typically more efficient, it uses less coal than 
a PC plant.  This somewhat reduces the substantial water quality and land use impacts caused by 
the mining of coal for a plant.215  
 
 Also, IGCC technology creates approximately 30%-50% less solid waste, and the waste 
that is produced is vitrified.216  IGCC plants are also capable of capturing nearly all of their 
mercury emissions in a form and volume that allows for appropriate permanent disposal in a 
hazardous waste disposal facility.  A pulverized coal plant, on the other hand, typically captures 
much less of its mercury emissions, and the mercury that it does capture is contained in 
thousands of tons of solid waste (in the form of fly ash, bottom ash, and scrubber sludge), that is 
much more susceptible to environmental release.217  This is an important advantage of IGCC 
technology, given that coal combustion waste has significant human health impacts, including 
increased risks of cancer and damage to the liver, kidneys, lungs, and other organs, and poses a 
threat to wildlife and ecosystems.218  This is especially of concern with regards to the Proposed 
Coal Plant, given its proximity to Saginaw Bay and the drinking water source for Bay City, and 
Consumers long-standing problems with coal ash storage ponds for the existing Karn-Weadock 
facility.  
 
 Each of these benefits of IGCC technology in comparison to PC technology must be 
evaluated as part of any collateral impacts analysis for IGCC.   
 
 

• Economic Impacts  
 
 The NSR Manual provides that the economic analysis of competing control technologies 
should not focus simply on the cost per kilowatt of energy produced by the plant, but instead on 
the cost of the controls per ton of emissions removed.  NSR Manual, B.31.  Applying this 
standard, economic impacts do not foreclose the selection of IGCC as BACT.   
 
 The composite results of six studies comparing the cost of PC and IGCC without CO2 
capture/sequestration found IGCC technology has a capital cost approximately 10 percent higher 
than PC.219,220  These estimates are consistent with estimates provided by American Electric 
Power subsidiaries Columbus Southern Power and Ohio Power Company, who projected no 
difference in the cost of IGCC and subcritical PC when the IGCC plant did not include a spare 
gasifier, and a 10 percent difference when the IGCC plant did include a spare gasifier.221  In 
                                                 
215 However, the devastating upstream impacts of mining activities – especially irresponsible practices like mountain 
top removal mining – are a major reason why non-coal alternatives should be prioritized and must play a central role 
in planning for future energy needs. 
216 Major Environmental Aspects, at 1-28, 2-63 to 2-64.   
217 Moreover, much of this contaminate ash may be sold for use in making wallboard, and the mercury may 
ultimately end up back in the environment. 
218 Environmental Integrity Project and Earthjustice, Coming Clean: What the EPA Knows About the Dangers of 
Coal Ash (May 2009).   
219 Future of Coal at 36. 
220 Exhibit 119, Gas Turbine World, IGCC vs. coal cost EPRI study (Sept. – Oct. 2006) at 28-29 (hereinafter “Gas 
Turbine EPRI study”).  
221 Exhibit 120, Ohio Public Utilities Commission, In the Matter of the Application of the Columbus Southern 
Company and the Ohio Power Company for Authority to Recover Costs Associated with the Construction and 
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addition, the composite result of the six IGCC cost studies found that the capital cost of IGCC 
technology is 15 percent lower than PC when full CO2 capture/sequestration, which is necessary 
if any coal plant is to be built, was assumed.   
 
 

Table 5: Cost of Electricity from New IGCC and PC Plants With and Without Capture 
Technology Relative to New PC Plants without Capture Technology222 

without CO2 capture with CO2 capture Study 
IGCC PC IGCC PC 

MIT 1.05 1.0 1.35 1.60 
GE Energy  1.06 1.0 1.33 1.58 

AEP 1.08 1.0 1.52 1.84 
DOE/NETL 1.10 1.0 1.43 1.66 

GTC 1.11 1.0 1.39 1.69 
EPRI223 1.15 1.0 1.66 1.58 

 
The capital cost difference between IGCC and PC technology (without CO2 capture) would 
arguably be considered de minimis in the context of a BACT analysis. As the NSR Manual, at 
B.44, notes: 
 

“The final decision regarding the reasonableness of calculated cost effectiveness values 
will be made by the review authority considering previous regulatory decisions.  Study 
cost estimates used in BACT are typically accurate to ± 20 to 30 percent.  Therefore, 
control cost options which are within ± 20 to 30 percent of each other should generally be 
considered to be indistinguishable when comparing options.” 
 

Certainly, once the emissions and other collateral environmental benefits of IGCC versus PC 
technology are factored in, IGCC passes the BACT cost effectiveness threshold.  Once CO2 
capture and sequestration is factored in, IGCC technology clearly prevails.  
 
 Consumers’ purported collateral impacts analysis contains a number of fundamental 
flaws.  First, Consumers assumes that the cost of its Proposed Coal Plant would be $3,340/kw 
while the cost of an IGCC plant would be $4,408/kw. (Permit App. suppl. to Appendix I at 32, 
36).  That is a 31.97% capital cost markup for IGCC versus PC, which is considerably higher 
than the 10% figure discussed above, or even the 20-25% figure cited elsewhere by Consumers.  
(Id. at 24).  In addition, the $4,408/kw estimate for IGCC is considerably higher than the 
$3,151/kw and $3,545/kw figures that Consumers note have been estimated for the Edwardsport 
and Mountaineer proposed IGCC plants.  (Id. at 33).   
 
 Second, Consumers annualizes these capital cost figures over only a 30-year period.  (Id. 
at 26).  The Proposed Coal Plant, however, is estimated to operate for at least the next 50 years, 

                                                                                                                                                             
Ultimate Operation of an Integrated Gasification Combined Cycle Electric Generating Facility, Case No. 05-376-
EL-UNC (Mar. 18, 2005) at 4. 
222 Exhibit 121, Gas Turbine World, What it takes to equip IGCC and PC plants for CO2 capture and storage, 
March – April 2007. 
223 Gas Turbine EPRI study at 28-29. 
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and many coal plants have operated even longer than that.  Assuming the actual likely life of the 
facility would provide a more accurate estimate of the annualized capital costs of IGCC versus 
PC technology.  
 
 Third, Consumers assumes that an IGCC will use 2.596 million Btus of natural gas per 
year while its Proposed Coal Plant will use none.  (Id. at 38).  Yet Consumers also proposes to 
use natural gas as the feedstock during start up and shutdown exclusively when the plant is 
below 10% load and partially when then plant is below 30% load.  (Permit App. at 5-4 to 5-5).  
The cost of this natural gas use must be included in the cost effectiveness analysis.  
 
 Fourth, Consumers fails to provide the IGCC technology with any economic benefit 
stemming from the fact that an IGCC has significantly greater fuel flexibility than PC 
technology.  While Consumers apparently seeks to limit its fuel choices at the Proposed Coal 
Plant to only coal or natural gas, IGCC technology allows for the use of coal, natural gas, 
biomass, petcoke, and other fuels and, because of IGCC’s high removal efficiency, can achieve 
essentially the same emission rates regardless of the fuel that is being burned.   
 
 Fifth, Consumers’ cost effectiveness analysis incorrectly fails to acknowledge that an 
IGCC would have lower mercury emissions, and ignores the cost advantage of IGCC for CO2 
control.   
 
 Finally, Consumers and MDEQ incorrectly focus solely on the incremental cost 
effectiveness of IGCC versus PC technology, rather than evaluating the average cost 
effectiveness of IGCC for the total amount of pollution that technology would remove.  It is this 
average figure, however, that is most critical in determining if a control technology is cost 
effective and, therefore, Consumers and MDEQ’s analysis must evaluate average cost 
effectiveness of IGCC technology.  
 
 Each of these elements must be correctly assessed and factored into any collateral 
impacts analysis for IGCC technology.  
  
 

E. Step 5: Select BACT 
 
 In summary, IGCC is clearly an available and feasible control technology that can 
achieve the greatest emissions reductions, and provides significant environmental benefits over 
traditional pulverized coal plants.  Consumers and MDEQ have not justified the rejection of 
IGCC and it appears that an accurate collateral economic impacts analysis would confirm that 
the emission reductions of the regulated pollutants (including CO2) that are achievable for an 
IGCC constitute BACT.  
 

4. MEPA also requires the Proposed Coal Plant to reflect the 
greater emissions reductions achievable through the use of 
IGCC technology. 
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MEPA provides additional authority for MDEQ and Consumers’ duty to ensure that any 
final permit for the Proposed Coal Plant be based on the emission reductions achievable through 
the use of IGCC technology.  As explained in Section III above, MEPA requires Michigan to go 
beyond the minimal standards in federal law, especially where those federal measures fall short 
of protecting the state’s environment and the health of state residents.  Therefore, even if MDEQ 
and Consumers are correct in claiming that IGCC can be appropriately rejected under the BACT 
requirements of the Clean Air Act, MEPA requires that any final permit for the Proposed Coal 
Plant reflect the greater emission reductions achievable through the use of IGCC technology.  
M.C.L. § 324.1701(2); Nemeth v. Abonmarche Dev., Inc., 457 Mich. 16, 35 (1998).  In addition, 
IGCC is a “feasible and prudent alternative” that would have lower emissions and fewer 
environmental impacts than what Consumers has proposed.  The existence of such an alternative 
forecloses the Proposed Coal Plant from moving forward without a requirement that it reduce its 
emissions and environmental impact to no more than the greater emissions reductions achievable 
through the use of IGCC technology.  M.C.L. § 324.1703(1) 
 

 
D. MDEQ Failed to Evaluate or Require Cleaner Fuels in the BACT Analyses 

 
 A fundamental flaw in the BACT limits in the Draft Permit is that they are not based on an 
evaluation of the use of cleaner fuels as a control option that would reduce emissions.  As 
MDEQ acknowledges, “the AQD did not require Consumers to evaluate fuels which were not 
included as proposed fuels in the air use permit application.”  (PPD at 15).  Instead, it appears 
that MDEQ based each proposed emission limit on the worst case emissions from the coal blend 
that Consumers wishes to use.  This approach is contrary to the Clean Air Act, which clearly 
requires that a BACT analysis include an evaluation of whether a different coal blend, or the use 
of other cleaner fuels, is an achievable way to reduce emissions.    
 

1. The Clean Air Act requires consideration of cleaner fuels in the 
BACT analyses. 

 
MDEQ’s refusal to evaluate cleaner fuels as part of the BACT analysis has been widely 

rejected as contrary to the Clean Air Act.  As explained above, the fundamental first step in a 
BACT analysis is to identify all available options for reducing emissions from a proposed 
source.  Such options must include not only add-on controls, but also other “production process 
and available methods, systems, and techniques.”  42 U.S.C. § 7479(3).  In 1990, the U.S. 
Congress added “clean fuels” to the definition of BACT, 42 U.S.C. § 7479(3), in order to codify 
long time U.S. EPA practice requiring the evaluation of the use of cleaner fuels as an available 
method for reducing emissions.  In re Inter-Power, 5 E.A.D. at 134.  As a result of this 
amendment, the Clean Air Act “promotes clean fuels with particular vigor.”  NMU, slip op. at 
27.  To not evaluate lower sulfur coal would “pointedly frustrate congressional will,” id., by 
reading the phrase “clean fuels” out of the statutory definition of BACT.  Sierra Club v. EPA, 
499 F.3d 653, 656 (7th Cir. 2007).  As such, the evaluation of the use of lower sulfur coal is a 
required part of a BACT analysis.  NMU, slip op. at 17-18; In re E. Ky. Power Coop., Hugh L. 
Spurlock Generating Station, Petition No. IV-2006-4, Order at 30-32 (EPA Adm’r Aug. 30, 
2007); In re Inter-Power, 5 E.A.D. at 134; In re Haw. Commercial & Sugar Co., PSD Appeal 
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No. 92-1, 4 E.A.D. 95, 99 n.7 (E.A.B. 1992); In re Old Dominion Elec. Coop., PSD Appeal No. 
91-39, 3 E.A.D. 779, 794 n.39 (Adm’r 1992).  

 
Where a cleaner fuel would reduce emissions, MDEQ and Consumers may only justify 

rejecting that cleaner fuel as the basis for BACT emission limits on a proper collateral impacts 
analysis. See 42 U.S.C. § 7479(3); Knauf I at 131 (agency must fully explain its reasons for 
rejecting the top control technology based on, among other things, collateral impacts); In re 
Columbia Gulf Transmission Co., 2 E.A.D. 824, 830 (EAB 1989); In re CertainTeed Corp., 1 
E.A.D. 743, 747-49 n.11-12 (EAB 1982) (“general unquantified concerns about collateral 
impacts, without more, do not justify the rejection of a more stringent technology”); NSR 
Manual at B.47 – 48. A permitting agency may only sparingly make a finding that clean fuel is 
not feasible, and only based on circumstances unique to the project. In re Kawaihae 
Cogeneration Project, 7 E.A.D. 107, 116-17 (EAB 1997); see also In re World Color Press, Inc., 
3 E.A.D. 474, 478 (Adm’r 1990).  Therefore, MDEQ’s general assertions about Consumers’ 
“business model and ability to secure fuels on a long term basis” (PPD at 15) are not, by 
themselves, sufficient to justify rejecting cleaner fuels as a control option for reducing pollutants 
from the plant. See Alaska Dep’t, 540 U.S. at 476 (rejecting a BACT analysis where the agency 
eliminated a control option on claims of economic infeasibility without adequate justification). 
Rather, clean fuels may be rejected as a pollution control option only if the cost-per-unit of 
pollutant prevented is disproportionate to the cost per ton incurred by other sources controlling 
the pollutant in recent BACT determinations. See In re Masonite Corporation, 5 E.A.D. 551 
(EAB 1994).  MDEQ is fully aware of this requirement to substantiate rejection of the top 
control technology only based on the results of a thorough collateral impacts analysis. See, e.g., 
In re General Motors Inc., 2002 EPA App. LEXIS 2 (EAB 2002).224 
 
 

2. Including BACT limits based on the cleaner fuels than those 
proposed by the Applicant is not redefining the source. 

 
MDEQ attempts to avoid the clean fuels requirement by contending that use of a cleaner 

fuel would “redefine the source” proposed by Consumers.  (PPD at 15).  This contention, 
however, is contrary to law and is unsupported in the record.  The only limit on the Clean Air 
Act’s clean fuel mandate recognized by the courts is where a fuel change would fundamentally 
change the physical scope of the project: the “redefining the source” policy only prevents the 
permitting agency from requiring the applicant to build a different type of facility- such as 
substituting a power plant for a municipal waste combustor.  In re Hibbing Taconite Company, 2 
E.A.D. 838, 843 and n.12 (Adm’r 1989).  The Administrator in Hibbing Taconite explained that 
a change in fuel type does not redefine the source: 
 

Traditionally, EPA has not required a PSD applicant to redefine the fundamental 
scope of its project… [The redefining the source] argument has no merit in this 

                                                 
224 Finding MDEQ’s “rough calculation” that the secondary NOx impacts would be in the order of a few tons per 
year to be insufficient: “[b]ased on the record before us, MDEQ has neither posited a contrary, more worrisome 
projection of increased NOx emissions, nor explained why a small increase in NOx emissions should drive MDEQ’s 
BACT analysis.  MDEQ’s summary statement in support of its BACT determination that the controls at issue 
‘would result in increased NOx emissions’ is not, by itself, particularly meaningful.” Id. at *51. 
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case.  EPA regulations define major stationary sources by their product or purpose 
(e.g., "steel mill," "municipal incinerator," "taconite ore processing plant," etc.), 
not by fuel choice.   

Id. (emphasis added). Any other interpretation that avoids more stringent limits based on the 
applicant’s desires allows the “redefining the source” exception to swallow the rule that clean 
fuels must be considered as part of BACT.   
 

The Court of Appeals for the Seventh Circuit has also strictly limited the “redefining the 
source” policy in a manner contrary to MDEQ’s interpretation here.  The court held, in the 
context of a coal-fired power plant, that a permitting agency can decline to evaluate the use of 
low-sulfur coal only if the plant is sited and designed to receive all of its coal from an adjacent 
mine that the plant is physically connected to.  Sierra Club v. EPA, 499 F.3d 653 (7th Cir. 2007) 
(“Prairie State”).  In the Prairie State case, burning a specific fuel from the collocated mine is 
the raison d’ệtre for the plant and the mine was physically connected to the plant by a series of 
conveyors—to the exclusion of any other method of fueling the plant.  
 

[T]o convert the design from that of a mine-mouth plant to one that burned coal 
obtained from a distance would require that the plant undergo significant 
modifications--concretely, the half-mile-long conveyor belt, and its interface with 
the mine and the plant, would be superfluous and instead there would have to be a 
rail spur and facilities for unloading coal from rail cars and feeding it into the 
plant. 
 

Id. at 655.  The Seventh Circuit was quite clear that it based its Prairie State holding on the 
design and purpose of the plant as a mine-mouth plant.  It specifically rejected an interpretation 
that would have allowed a permit applicant to avoid more stringent BACT limits based on 
burning a cleaner coal.   
 

[T]he Board did not confuse the two issues; that it granted the permit not because 
it thinks that burning low-sulfur coal would require the redesign of Prairie State's 
plant (it would not), but because receiving coal from a distant mine would require 
Prairie State to reconfigure the plant as one that is not co-located with a mine, and 
this reconfiguration would constitute a redesign. 
 

Id. at 657.  To be clear, it is a change in the fundamental physical design of a plant, and not the 
plant owner’s desire to burn a specific coal, or a specific fuel, that the Court relied upon.  
 

Here, the Proposed Coal Plant is not co-located with a mine and Consumers seeks to burn 
a range of fuels, including 100% low sulfur sub-bituminous coal, higher sulfur bituminous coal, 
and “clean emitting natural gas” at least during startup and shutdown.  (Permit App. at 5-4).  In 
addition, the record does not contain any evidence that the Plant could not, with minor design 
adjustments, co-fire with biomass.  As such, the Proposed Coal Plant is the “easy case” that the 
Seventh Circuit opined would clearly require consideration of clean fuels as a “control 
technology”: a plant that has “alternative off-site sources” of fuels. Prairie State, 499 F.3d at 
656. While clean fuels must be the basis of BACT even where maximizing their use would 
necessitate some changes to the applicant’s design, NSR Manual at B.20, that is not the case 
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here, where the plant being proposed can burn cleaner fuels.  Moreover, as the Seventh Circuit 
held:  
 

[s]ome adjustment in the design of the plant would be necessary in order to 
change the fuel source from high-sulfur to low-sulfur coal… but if it were no 
more than would be necessary whenever a plant switched from a dirtier to a 
cleaner fuel the change would be the adoption of a "control technology. 

 
Id.  In such cases, BACT must be based on burning the cleaner fuel; otherwise permitting 
agencies would effectively “read [clean fuels] out of the definition of [best available control 
technology.]” Id.  In sum, basing BACT limits on the cleanest fuel or combination of fuels 
proposed by the Applicant or that the facility can burn is not redefining the source and must be 
done by MDEQ.  
 

3. Fuel choice is relevant to BACT for several regulated NSR 
pollutants 

 
 The type of fuel burned in the Proposed Coal Plant has a direct impact on the emissions.  
For example, the SO2 emission limits in the Draft Permit appear to be based on a blend of 50% 
eastern and 50% western coals that leads to a maximum SO2 inlet concentration of 1.4 
lb/MMBtu.  (Permit App. at 3-4).  Consumers then apparently assumed an approximately 96% 
removal efficiency for its proposed wet FGD to achieve an emission rate of 0.06 lb/MMBtu.  
(Id.).  Even assuming that the 96% removal efficiency were adequate (which, as discussed in 
Section V.F.1 below, it is not), a lower SO2 emission limit could be achieved if Consumers were 
required to have a lower SO2 inlet concentration by, for example, burning only 100% western 
coal and/or co-firing with natural gas or biomass.  Such lower sulfur content fuels must be 
evaluated as BACT for SO2.  A lower sulfur fuel blend would also reduce H2SO4 emissions 
and, therefore, must be evaluated as BACT for that pollutant.  The pollution profile of the fuel 
blend to be used in the Proposed Coal Plant can also impact emissions of PM, NOx, mercury, 
and greenhouse gases.  Therefore, MDEQ must consider the impacts of different fuels on 
emissions of each of these pollutants as part of the BACT analysis.  
 
 

4. MEPA also requires the use of cleaner fuels 
 

MEPA provides additional authority for MDEQ and Consumers’ duty to ensure that 
emissions from the Proposed Coal Plant are reduced as much as feasible through the use of 
cleaner fuels.  As explained in Section II above, MEPA requires Michigan to go beyond the 
minimal standards in federal law, especially where those federal measures fall short of protecting 
the state’s environment and the health of state residents.  Therefore, even if MDEQ was correct 
in claiming that the Clean Air Act does not require an evaluation of cleaner fuels for the 
Proposed Coal Plant, MEPA does.  M.C.L. § 324.1701(2); Nemeth v. Abonmarche Dev., Inc., 
457 Mich. 16, 35 (1998).  In addition, cleaner fuels are a “feasible and prudent alternative” that 
would reduce the emissions of the Proposed Coal Plant.  The existence of such an alternative 
forecloses the Proposed Coal Plant from moving forward without a requirement that cleaner 
fuels be used.  M.C.L. § 324.1703(1). 
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E. Consumers and MDEQ Improperly Rejected Use of a Wet ESP, Which is a 
Cost Effective Option for Reducing Emissions of a Range of Pollutants.  

 
Another major flaw in the Draft Permit is that the BACT limits fail to reflect the use of a 

Wet ESP, which can reduce emissions of a wide range of pollutants.  Consumers acknowledges 
that electrostatic precipitators, wet or dry, are technically feasible for use on the Proposed Coal 
Plant.  (Permit App. at 5-9).  Yet, Consumers summarily rejects wet ESPs from further 
consideration in the BACT top-down analysis based on the claim that a wet ESP is typically not 
used on coal-fired boilers for PM and VOC control,225 and that collateral economic impacts 
compel the conclusion that a wet ESP should be rejected for control of H2SO4.  (Permit App. at 
5-9, 5-42 to 5-43).  Consumers contends that the installation of a wet ESP would have a total 
control cost of $36,261.82 and an incremental control cost of $154,205.91 per ton of H2SO4 
removed. (Id. at 5-43).  MDEQ apparently accepted those figures as correct.   

 
1. Wet ESPs are a feasible and available control option for coal-fired 

boilers.  
 
 This rejection of wet ESP as BACT is flawed for a number of reasons.  First, even if true, 
the generalization that wet ESPs have not traditionally been used on coal-fired boilers does not 
justify their rejection.  The 1990 NSR Manual requires the consideration of all technically 
feasible control options, even if a transfer of control technology would be necessitated and 
Consumers contradicts its own generalization by admitting that wet ESP is used on coal-fired 
utility boilers firing high sulfur bituminous coal.  (Permit App. at 5-41).  In addition, there are at 
least 30 installations of Wet ESP in Japan.226  Numerous pulverized coal plants in the United 
States also use Wet ESPs, as set forth in Table 6 below.227   
 
Table 6: Electric Generators Using Wet Electrostatic Precipitation (Wet ESP) 
 
Facility Name Capacity 
Northern States Power/Xcel 
Energy Sherco (Sherbourne 
County) Station 

750 MW/unit 

AES Deepwater, Texas 155 MW 

                                                 
225 In particular, Consumers’ application contends that “application of wet ESP technology is generally not used as 
the primary particulate control device with coal combustion boilers” and that  “where condensable organic emissions 
are significant, such as in the wood products industry,  wet ESP’s are used to reduce VOC and condensable 
particulate emissions in addition to the filterable PM emissions.”  (Permit App. at 5-9).  
226 Exhibit 122 www.wcpa.info/pdf/presentations/14-
Wet%20Electrostatic%20Precipitation%20Technology%20for%20the%20Utilit.pdf, Slide 22, “WESP Utility 
Installations”, Presented to the World Pollution Control Association by James “Buzz” Reynolds of Wheelabrator Air 
Pollution Control, Inc. 
227 Ballard, F. Leon, Paul J. Ireland, Albert L. Moretti, Geoff H. Thomas, Ronald J. Triscori,  “Application of Wet 
Electrostatic Precipitation to Address Fine Particulate Emission Requirements From Fossil-Fueled Combustors” 
(2005) at 6. 
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Thoroughbred Energy 
Company LLC (Peabody 
Energy) 

750 MW/unit 

Trimble County II 750 MW 

Prairie State Generating 
(Peabody) 

750 MW/unit 

New Brunswick Power 
Coleson Cove 

350 MW/unit 

Wisconsin Energy Oak 
Creek Power (Elm Road 
Generating Station) 

615 MW/unit 

American Municipal Power 
Ohio Generating Station 

500 MW/unit 

Seminole Electric 
Cooperative – Palatka 
Generating Station, Unit 3 

750 MW 

Santee Cooper Cross Unit 3 
and 4 

660 MW 

Duke Power Cliffside, Unit 
6 

800 MW 

New Brunswick Power 
Dalhousie  

300 MW 

 
 

2. Consumers significantly overestimated the cost of a Wet ESP.  
 
 Second, Consumers’ incremental cost analysis of a wet ESP is flawed because it 
overestimates the cost of the technology, underestimates the amount of H2SO4 that the wet ESP 
would remove, and ignores the reduction in other pollution emissions that would be achieved 
through use of a wet ESP.  Louisville Gas and Electric Company proposed a wet ESP as BACT 
for SAM “based on the ability of this device to provide some additional control margin in 
achieving the emission limits for PM, PM10, and mercury.”228 Consumers has shown no 
justification for coming to an opposite conclusion, but instead has submitted an analysis of a wet 
ESP with numerous flaws and unsupported assumptions.  
 

With regards to the cost of the technology, Consumers’ equipment purchase and 
installation cost of 110 million dollars is grossly overestimated.  Cost data are not provided in the 
US EPA OAQPS Cost Manual for wet ESPs with an incoming flow rate as high as that of the 
ASCPC boiler (2,443,000 acfm).229,230  Croll-Reynolds’ wet ESP technology, however, has been 

                                                 
228 See Exhibit 123, Louisville Gas & Electric Company, Air Permit Application Support Document, Trimble 
County Generating Station Unit 2, December 1, 2004, Appendix I, "Best Available Control Technology and 
Maximum Achieveable Control Technology Analyses" at I-29. 
229 Table E.5 of Appendix E to Consumers’ Application 
230 Table 3.14 of EPA/452/B-02-001, EPA Air Pollution Cost Control Manual, Sixth Edition (January 2002) does 
not contain any data for wet ESP costs at inlet flow rates exceeding 35,000 acfm and efficiencies of 90% or better. 
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quoted on a firm capital cost basis (i.e. including taxes) at full scales levels of 50 MW to 900 
MW at a cost ranging from $20 to $4/kW installed, respectively.231  A 2001 paper quotes Croll-
Reynolds prices for wet ESP of $35 to $25/kW.232  Using the highest of those figures, and 
applying a 16% cost escalation to reflect a 2001 average Consumers price index (CPI) of 177.10 
against an average CPI through October 2007 of 206.79,233 the purchase equipment and 
installation cost should total no more than $37.86 million (including taxes).234 Adding in costs 
for buildings and site preparation, the total direct capital investment should be $53.86 million, 
rather than $126.45 million.   
 

As a result of overestimating the purchase equipment costs, Consumers overestimated the 
cost for “Construction and Field Expenses”, “Contractor Fees”, “Start-up”, and “Performance 
Test” associated with the erection of the Wet ESP.   Corrected values are included in Table 7 
below.  Furthermore, the OAQPS Cost Manual uses a contingency of 3% of the purchase 
equipment costs for wet ESPs.  Yet, Consumers assigns a contingency of 15% without 
explanation. Wet ESPs are proven technologies for the control of fine particulate matter and 
other pollutants and, therefore, such a high contingency is improper.  With the proper 
adjustments, the total indirect capital investment of the wet ESP should be $20.82 million, rather 
than Consumers’ estimate of $49.787 million, bringing the total capital investment to $74.68 
million rather than $176.687 million.   
 

Consumers also overestimated the annual direct costs associated with the operation of a 
wet ESP.  For example, Consumers estimates that it will require 3 operators to operate a wet ESP 
at $115,000 per year per operator.  It is doubtful that ESP operators cost $115,000 per year or 
that three are needed.  In fact, the OAQPS Cost Manual estimates operating labor cost for a wet 
ESP based on a worst case schedule of 1 operator, at 3 hours of wet ESP operation per 8-hour 
shift, 3 shifts per day, 365 days per year at $12.95/hour (1987 dollars) or $23.57/hour (2007 
dollars).235,236  Therefore total labor costs associated with the operation of the wet ESP should be 
$51,618, not $115,000.  The cost for supervising of operation of the wet ESP should be only be 
15% of labor cost, not 20% or $7,742, not $69,000.  To be consistent with the OAQPS Manual, a 
cost for a Coordinator was included in the corrected labor costs. As a result of Consumers’ error 
in estimating labor cost, the overhead costs are also overestimated.  Instead of an overhead cost 
of $317,000, the overhead cost associated with operating a wet ESP at the Proposed Coal Plant is 
only 60% of labor and maintenance, or $137,755.58. 
 

                                                 
231 Exhibit 124, Altman, Ralph, Buckley, Wayne, and Dr. Isaac Ray, “Multi-Pollutant Control With Dry-Wet 
Hybrid ESP Technology” at 4. 
232 Altman, Ralph, Buckley, Wayne, and Dr. Isaac Ray, “Application Of Wet Electrostatic Precipitation Technology 
In The Utility Industry For Multiple Pollutant Control Including Mercury” at 11 (hereinafter “Multi-pollutant 
Control”). 
233 (206.79 – 177.10) * 100/ 117.10  = 16% escalation.  www.bls.gov/cpi/cpi1998d.htm, “How To Use Consumer 
Price Index for Escalation” The US Bureau of Labor and Statistics (visited May 15, 2009).   
234 [$35,000/MW*930 MW*(206.79-177.10/177.10)] + [$35,000/MW*930 MW] = $37,861,660.08. 
235 EPA/452/B-02-001, EPA Air Pollution Cost Control Manual, Sixth Edition (January 2002), page 3-47 
236 Based on 1987 Annual Consumers Price Index located at 
http://inflationdata.com/inflation/Consumers_Price_Index/HistoricalCPI.aspx?rsCPI_currentPage=1, “Historical 
CPI”, Accessed on 04/06/2009 
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Electricity costs for the wet ESP have also been overestimated by Consumers.  The 
electricity required to run the wet ESP is approximately 1 kW for every MW of output.237  
Therefore, at 930 MW output, the Proposed Coal Plant should require no more than 930 kW of 
electricity, not 1800 kW as reported by Consumers, for the wet ESP.  As such, the cost 
associated with electricity for wet ESP operation that was reported by Consumers can be reduced 
by a factor of 1.94 to $488,808.  Also, the cost associated with collection system pressure drop is 
more specifically the cost of electricity necessary to operate a fan to convey dust collected.238  
This should be included in the cost associated with electricity. 
 

Consumers’ cost estimate is also overestimated because it includes taxes on capital 
investments while not deducting tax credits associated with air pollution control devices.  EPA 
Guidance indicates that tax credits should be deducted from the cost associated with the 
construction and operation of air pollution control devices.239,240  Michigan law provides for tax 
exemptions for air pollution control through a certificate issued by Michigan DEQ, and the wet 
ESP is explicitly indicated as an example of equipment meeting the definition of an “air 
pollution control facility” that is eligible for such tax exemption.241  Moreover, Consumers did 
not consider the eligibility of other costs incurred during the installation of air pollution control 
equipment eligible for tax credit, such as cost of air monitoring equipment, stacks, administrative 
fees, contingency costs, engineering costs, feasibility costs, freight cost, insurance cost, 
insurance fees, interest charges, start-up cost, legal fees and nonexempt taxes.  Also, Consumers 
and MDEQ did not consider other tax credits such as the Capital Acquisition Deduction and 
Section 179 of the Internal Revenue Service Code, which allows for deductions of as much as 
$17,500 per year.242  As a result of their overestimation of total capital investment and the costs 
associated with insurance, administrative charges, and capital recovery are overestimated. 

 
Table 7: Corrected Cost Estimates and Cost Effectiveness for the Application of Wet ESP 
For Additional Reduction of PM2.5 and 10, Sulfuric Acid Mist, Mercury, Sulfur Dioxide, Lead, 
and Flourides.  
 

Description 
Consumer's 

Estimate 
Corrected 
Estimate Basis for Corrected Estimate 

Purchase Equipment Cost, "A" 75,450,000.00 37,861,660.08

$35/kW including installation and taxes 
(Croll Reynolds 2001), 930MW, 
Escalation from 2002 to October 2007 

Installation Cost 35,000,000.00 0.00   
Taxes 450,000.00 0.00   

                                                 
237 www.wcpa.info/pdf/presentations/14-
Wet%20Electrostatic%20Precipitation%20Technology%20for%20the%20Utilit.pdf Slide 21, “Wastewater and 
Power Levels”, Presented to the World Pollution Control Association by James “Buzz” Reynolds of Wheelabrator 
Air Pollution Control, Inc 
238 EPA/452/B-02-001, EPA Air Pollution Cost Control Manual, Sixth Edition (January 2002), page 3-33 and 3-34 
239 Ibid 
240 EPA/452/B-02-001, EPA Air Pollution Cost Control Manual, Sixth Edition (January 2002), page 1-37 
241 www.deq.state.mi.us/documents/DEQ-AQD-Tax_exemption_application_guidance_document.pdf, “Tax 
Exemptions for Air Pollution Control: A Document Describing Application Procedures and Providing Tax 
Exemption Application Guidance”, Michigan Department of Environmental Quality, Published May 2004, Accessed 
on March 27, 2009 
242 Ibid 
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Description 
Consumer's 

Estimate 
Corrected 
Estimate Basis for Corrected Estimate 

Purchased Equipment Cost, "B" 110,900,000.00 37,861,660.08   
Buildings 15,000,000.00 15,000,000.00   
Site Preparation 1000000 1000000   
Total Direct Capital Investment (Total 
Direct Costs), "DC" 126,450,000.00 53,861,660.08   
        
        
Engineering 6,322,500.00 7,572,332.02 0.20B 
Construction & Field Expenses 25,290,000.00 7,572,332.02 0.20B 
Contractor Fees 6,645,000.00 3,786,166.01 0.10B 
Startup 0.00 378,616.60 0.01B 
Performance Test 0.00 378,616.60 0.01B 
Contingencies 11,529,525.00 1,135,849.80 0.03B 
Total Indirect Capital Investment, "IC" 49,787,025.00 20,823,913.04   
        
Total Capital Investment, "TCI" 176,237,025.00 74,685,573.12   
        

Operator Labor 345,000.00 77,427.45

(3hr/shift)(3 
shifts/day)(365day/yr)($12.95/hr)escalated 
from 1987 to October 2007 $s 

Coordinator 0 25551.0585 1/3 Operator Labor 
Supervisory Labor 69,000.00 11,614.12 0.15 Operator Labor 
Maintenance 115,000.00 115,000.00   
Reagent 0.00 0.00   
Limestone 0.00 0.00   
Water 66,488.40 66,488.40   

Electricity 946,080.00 488,808.00 (946,080)(1kW/MW)(930MW)/(1800 kW) 
Fuel 0.00 0.00   
Pressure Drop 508,780.80 0.00 Included in Electric Cost 
Waste Disposal 2,157,691.00 2,157,691.00   
Direct Operating Costs 4,208,040.20 2,942,580.03   
        
Overhead 317,400.00 137,755.58 (0.60(Total Labor+Total Maintenance)) 

Property Taxes 1,762,370.25 0.00
Michigan and Federal Tax Credits for Air 
Pollution Control 

Insurance 1,762,370.25 746,855.73 (0.01(TCI)) 
Administrative Charges 3,524,740.50 1,493,711.46 (0.02(TCI) 

Capital Recovery 16,636,775.16 7,050,318.10
Capital recovery Cost Factor (CRF) of 
0.0944 * TCI 

Indirect Operating Costs 24,003,656.16 9,428,640.87   
        
Materials 0.00 0.00   
Energy 0.00 0.00   
Total Recovery Credits 0.00 0.00   
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Description 
Consumer's 

Estimate 
Corrected 
Estimate Basis for Corrected Estimate 

Total Annualized Operating Costs  28,211,696.36 12,371,220.90
Direct Operating + Indirect Operating-
Recovery Credits 

        
Average Cost Effectiveness 36261.82 $6,921.95   

 
 
 
 

3. Consumers underestimated the emissions benefits of a wet ESP. 
   

Consumers’ incremental cost analysis for a wet ESP is also flawed because it 
underestimates the pollution control benefits from such control option.  Consumers erred, on 
page 5-41 of their application in assuming that SO3 gas would be reduced by 75% in a fabric 
filter preceding the scrubber technology.  Gases have particle diameter sizes smaller than mist, 
and even sulfuric acid mist has a typical diameter size of 0.3 microns.  Therefore the particle 
diameter of gaseous SO3 is expected to be less than the size that would be captured on a filtered.  
A 75% reduction credit in SO3 should not be considered in the baseline SO3 emissions to a wet 
ESP. From Table D-1 and D-2 it appears that Consumers did not attempt take credit for the 
fabric filter in their cost estimates for either the hydrated lime or Wet ESP.  Consumers also 
erred in assuming that 0.0033 lb/MMBtu of H2SO4 (as SO3) would remain after control by wet 
ESP.  This equates to only 85% reduction of SO3 above the 0.025 lb/MMBtu entering the wet 
ESP.  In reality, wet ESP can achieve control efficiencies of up to 99%.243 
 

In addition, Consumers improperly based the cost effectiveness (cost per ton removed) of 
the wet ESP solely on the tons of SO3 removed, thereby ignoring the other pollutants that would 
be reduced.  The US EPA has advised MDEQ in the recent past of the need to consider totaling 
emission reduction across more than one NSR-regulated pollutant when the control option in 
question may reduce more than one pollutant.244  The pollutants potentially removed by Wet ESP 
include particulate matter, particulate matter with an aerodynamic diameter of 10 microns or 
less, (including sulfuric acid mist, primary PM 2.5, and dioxin/furans), hydrogen fluoride, 
particulate mercury, lead, hydrogen fluoride, as well as sulfur dioxide.245   
 

It is true that that the uncontrolled emissions of sulfuric acid mist are directly 
proportional to the amount of SO3 available for reaction in a moist stack plume. It is also true 
that some level of particulate matter control is necessary prior to the wet FGD to prevent 
plugging in the scrubber, so the fabric filter before the wet FGD is necessary and direct or 
                                                 
243 www.wcpa.info/pdf/presentations/14-
Wet%20Electrostatic%20Precipitation%20Technology%20for%20the%20Utilit.pdf Slide 8, “Why Wet ESP”, 
Presented to the World Pollution Control Association by James “Buzz” Reynolds of Wheelabrator Air Pollution 
Control, Inc. 
244 On page 3 of the October 6, 1999 letter to Lynn Fielder of MDEQ, Robert B. Miller of the US EPA advised 
MDEQ that in determining the cost effectiveness of a sodium scrubber, the reduction in sulfur dioxide and the 
reduction in sulfuric acid mist must be considered. 
245 Multi-pollutant Control at 11, quotes a 20% reduction in sulfur dioxide emissions associated with the use of wet 
electrostatic precipitation; see also Trimble County Generating Station Unit 2 Application, Appendix I at I-29 (citing 
reductions in PM and mercury).  
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filterable PM and PM10 emission rates (i.e. emissions that could be quantified by Method 5) 
should be excluded from the cost effectiveness calculation for Wet ESP. However, by solely 
relying on emissions of SO3 (precursor to sulfuric acid mist) in their cost effectiveness 
calculation for Wet FGD, Consumers has disregarded the use of Wet ESP for the control of 
hydrogen fluoride, lead, mercury (including additional elemental mercury created by the FGD 
scrubber),246 and PM2.5.  This omission results in a higher average cost and the appearance that 
wet ESP is cost prohibitive.  Additional reductions of particulate and oxidized mercury are as 
much as 64 and 77% over the 70% removed by the proposed fabric filter, with an additional 44% 
reduction of elemental mercury over FGD followed by no control.  Therefore, the cost 
effectiveness of wet ESP should be based on the following total reduction in emissions: 
 
Additional Reduction in Hgp =  (0.76 ton Hgp removed/ton Hgp FGD outlet)(.20 ton Hgp FGD 
outlet/ton Hg FGD outlet)(0.0321 ton Hg FGD outlet/year) = 0.005 TPY Hgp removed by Wet 
ESP 
 
Additional Reduction Hg ++ = (0.86 ton Hg++ removed/ton Hg++ FGD outlet)(.30 ton Hg++ FGD 
outlet/ton Hg FGD outlet)(0.0321 ton Hg FGD outlet/year) = 0.008 TPY Hg++ removed by Wet 
ESP 
 
Additional Reduction in Hg0 = (0.18 ton Hg0 removed/ton Hg0 FGD outlet)(.50 ton Hg0 FGD 
outlet/ton Hg FGD outlet)(0.0321 ton Hg FGD outlet/year) = 0.003 TPY Hg0 removed by Wet 
ESP 
 
Additional Reduction in Other PM247 = (0.95)*[(0.011 – (8.97 E-07)-( 7.985 E-
04)lb/MMBtu](8190 MMBtu/hr)(8760)/(2000)= 347 TPY Other PM removed by Wet ESP 
 
Additional Reduction in Lead = (0.996*7.985E-04 lb/MMBtu)(8190 
MMBtu/hr)(8760)/(2000)= 28.5 TPY Pb removed by Wet ESP 
 
Additional Reduction in Fluorides248 = ((0.45*0.00017)lb/MMBtu)(8190 
MMBtu/hr)(8760)/(2000) = 2.74 TPY HF removed by Wet ESP 
 
Additional Reduction in SO2

249 = ((0.20*0.06)lb/MMBtu)(8190 MMBtu/hr)(8760)/(2000) = 
430 TPY SO2 removed by Wet ESP 
 

                                                 
246 www.wcpa.info/pdf/presentations/14-
Wet%20Electrostatic%20Precipitation%20Technology%20for%20the%20Utilit.pdf Slide 29, “Incremental Hg 
Removal Across FGD & WESP”, Presented to the World Pollution Control Association by James “Buzz” Reynolds 
of Wheelabrator Air Pollution Control, Inc., indicates that 15% more elemental mercury is present in the FGD 
scrubber outlet than the amount present in the FGD scrubber inlet. 
247Based on the permitted emission limitations for Lead and total Mercury subtracted from of 0.011 lb/MMBtu.  
Also, based on the efficiency reported for “PM” in the “Application Of Wet Electrostatic Precipitation Technology 
In The Utility Industry For Multiple Pollutant Control Including Mercury”, page 11, Altman et al. 
248 Multi-pollutant Control at 11 
249 Id.  
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Additional Reduction in Sulfuric Acid Mist250 = ((0.99*0.0225)lb/MMBtu)(8190 
MMBtu/hr)/(2000)(1.225 ton H2SO4 removed/ton SO3 removed) = 979 TPY H2SO4 removed by 
Wet ESP 
 
It should be noted that Consumers erred in applying the same level of reduction in SO3 
emissions, 778 TPY, to hydrated lime injection as was applied to Wet ESP.  Consumers applied 
86.8 % (approximately 90%) control efficiency to hydrated lime injection, but the company 
claims that hydrated lime is only expected to achieve 43% control efficiency for SO3.  (Permit 
App. at 5-42).  Therefore, the average cost effectiveness of hydrated lime is underestimated by a 
factor of 2. 
 

Once the costs are corrected, the tax credits are applied and the total reduction in NSR-
regulated pollutants are calculated, the average cost effectiveness for a wet ESP for the Proposed 
Coal Plant is reduced to $6,921.95 per ton of pollutant removed.251  These corrected capital costs 
and operating costs estimates are consistent with the cost estimates provided for other wet ESP 
installations on coal-fired boilers.252  Therefore, even without consideration of the recovery 
credits associated with the sale of flyash to the Portland Cement and road construction industry 
(Permit App. at 5-6), wet ESP is not cost prohibitive because it’s average cost effectiveness is 
well below $10,000 per ton of NSR-regulated pollutant removed.  

 
Furthermore, in accordance with pages B.31 and B.46 of the 1990 Draft NSR Manual253 

and EAB decisions,254 MDEQ cannot rely soley on incremental cost effectiveness to exclude a 
control technology as BACT, but instead must also weigh overall cost effectiveness.  Given that 
wet ESPs have been shown to be cost effective on average, MDEQ must require and Consumers 
must install a wet ESP for multi-pollutant control as BACT (and MACT). 

 
 

4. MDEQ should require the use of wet ESP and include lower 
emission limits in any final permit for the Proposed Coal Plant.  

 
Given that a wet ESP is a cost effective way to reduce emissions from the Proposed Coal 

Plant, MDEQ must require its use as part of any final permit for the Plant.  In addition, MDEQ 
must revise the proposed emission limits to reflect the use of the wet ESP.  In particular, based 
solely on the addition of a wet ESP, the emission limits for the Proposed Coal Plant should be 
reduced as shown in Table 8. 
 

                                                 
250 “Emissions of Sulfur Trioxide From Coal-Fired Power Plants” by Sriviastava et al. (2002) “Virtually all SO3 
converts to H2SO4 (vapors) at temperatures of 400º F or less”.  Available SO3 (TPY) is based on Appendix D of 
Consumers Energy’s application. 
251 12,371,220.90/(979+347+430+28.5+0.005+2.74) = $6,921.95 
252 Exhibit 129, Kumar, K. Sampath, Ed Pasternick, Gary Ross, Richard T. Staehle, Ronald J. Triscori, “The Past, 
Present, and Future of Wet Electrostatic Precipitation in Power Plant Applications” (2003) at Table 4.  
253 “Draft New Source Review Workshop Manual: Prevention of Significant Deterioration and Non-attainment Area 
Permitting”, US Environmental Protection Agency, October 1990, pages B.31 and 46 
254 Sip Opinion by the Environmental Appeals Board United States Environmental Protection Agency Re: PSD 
Appeal No. 01- 30 Against Permit No. MI-209-00 Issued General Motors, Inc  by the Michigan Department of 
Environmental Quality, Decided March 06, 2002 
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Table 8: Corrected BACT or MACT emission limitations for SO2, H2SO4, HF, Mercury, 
and Lead to reflect use of Wet ESP: 
 

NSR-Regulated Pollutant Corrected BACT or MACT Limit255  
PM10 0.00055 lb/MMBtu 

Sulfur Dioxide (SO2) 0.048 lb/MMBtu 
Sulfuric Acid (H2SO4) 0.0028 lb/MMBtu 

Fluorides (HF) 0.000094 lb/MMBtu 
Total Mercury 0.004 lb/GW-hr 

Lead (Pb) 3.19E-06 lb/MMBtu 
 
 
It should be noted that the sulfur dioxide limit following the application of wet ESP is equal to 
the sulfur dioxide limit associated with Unit 1 at American Electric Power Mountaineer Power 
Plant as discussed below. The sulfuric acid limit more closely approximates that of Big Cajun 1 
at 0.0012 lb/MMBtu. The mercury limit following wet ESP is closer to that established by Utah 
DEQ for Sevier Power Company’s NEVCO Energy (4 E-07 lb/MMBtu),256 which burns sub-
bituminous coal.  The lead limit more closely approximates that of Santee Cooper Units 3 and 4 
(1.69 E-05 lb/MMBtu) and the rate Consumers’ has indicated as achievable (7.985 E-06 
lb/MMBtu).  (Permit App. at Table 3-1, E-8).257     
 

F. The Draft Permit Contains Numerous BACT Limits for Pollutants That are 
Unsupported, Arbitrary, and Capricious. 

 
In addition to the general flaws with MDEQ and Consumers BACT analysis described 

above, many of the specific BACT limits in the Draft Permit fail to reflect the maximum 
emissions reduction achievable for the Proposed Coal Plant and, therefore, do not satisfy BACT.  

  
1. The main boiler SO2 limit in the Draft Permit does not reflect 

BACT.  
 

The Draft Permit proposes to allow Consumers to emit 0.06 lb/mmBtu of SO2 measured 
on a 30-day rolling average.  (Draft Permit at 8).  This limit appears to be based on an 
assumption of a wet FGD achieving a 96% removal efficiency from coal with a sulfur inlet of 1.4 
lb/mmBtu. (Permit App. at 3-4, 5-21).  As discussed in Section V.D above, a lower SO2 limit is 
achievable through the use of lower sulfur coal and, therefore, lower sulfur coal must be 
evaluated as BACT.    
                                                 
255 “Corrected BACT Limits” were calculated by subtracting the fraction of additional reduction (associated with the 
use of wet ESP) in each pollutant from 1 and multiplying that value by the emission limitation in the draft permit. 
For example: PM10 =  (1 – 0.95)(0.024 lb/MMBtu)  = 0.0012 lb/MMBtu 
256 Exhibit 126, Memorandum from Robert Wayland, US EPA to Jim Eddinger, US EPA, “Statistical Analysis of 
Mercury Test Data to Determine BDT for Mercury Emissions”, Appendix A, Table 1. “Summary of Approved State 
Air Permits with Mercury Emission Limitations for Coal-Fired Electric Utility Steam Generating Units”, March 15, 
2005. page 13 
257 MDEQ inexplicably included a lead limit of 7.984 E-04 lb/mmBtu and 6.54 lb.hr in the Draft Permit that is 100 
times higher than the limit of 7.984 E-06 lb/mmBtu and 6.54 E-02 lb/hr that Consumers acknowledges it can 
achieve through the use of a fabric filter.  
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The 0.06 lb/mmBtu limit also does not reflect BACT because the removal efficiency for a 

wet FGD assumed by Consumers is below the 99% that is actually achievable.  It is important to 
note that the 96% removal efficiency assumed by Consumers and MDEQ for the wet FGD is 
only accurate when Consumers is burning the highest sulfur blend of the coals it purportedly 
wishes to use.  When the sulfur content of the coal blend is lower, the removal efficiency needed 
to achieve the 0.06 lb/mmBtu is also lower.  For example, if the inlet sulfur content is only 1 
lb/mmBtu, Consumers would need to achieve only a 94% removal efficiency in order to satisfy 
the emission limit.   

 
 Regardless, the removal efficiencies assumed by MDEQ and Consumers are far below 
what is achievable with a wet FGD.258,259,260  Over twenty years ago, the Alleghany Power 
Mitchell Unit 33 station, a 292-MW generating unit near Pittsburgh, was retrofitted in 1982 with 
a magnesium-enhanced lime (“MEL”) wet FGD system and proceeded to achieve greater than 
99% SO2 reductions and a daily average SO2 emission rate of 0.009 lbs/MMBtu for at least four 
months.  The maximum monthly average during these four months was 0.029 lb/MMBtu, 
corresponding to a 99.72% SO2 reduction.   
 

A 2003 paper discussing the actual operating performance of the Chiyoda bubbling jet 
reactor or CT-121 wet scrubber technology on two 700-MW boilers in Japan provides that SO2 
removal efficiency of greater than 99% was achieved for all load levels and that a “[s]table SO2 
removal efficiency of over 99 percent” was achieved.261  The wet FGD was designed to achieve 
0.014 lb/MMBtu SO2 emissions on an instantaneous basis and consistently was below that 
rate.262  That technology has now been guaranteed by Chiyoda to achieve 99% SO2 removal on 
three coal-fired boilers in Japan,263 and has been demonstrated in the U.S. at the University of 
Illinois’s Abbott power plant and Georgia Power’s Yates Plant.264  
 
 A different variant of the wet scrubber technology –FLOWPAC – has demonstrated an 
SO2 removal efficiency of over 99%.265  From November 2002 to March 2003, Karlshamn Unit 

                                                 
258 Exhibit 127 
http://www.netl.doe.gov/publications/proceedings/05/NOx_SO2/SO2%20Presentations/Tech_Marsulex.pdf, “Wet, 
Semi-Dry & Ammonia FGD Technologies” Slide 16 Marsulex Presentation to 
2nd US – China NOx and SO2 Control Workshop Hosted by US DOE Office of Fossil Energy 
& Chinese Ministry of Science & Technology, August 2005, Accessed May 03, 2009 
259http://www.power.alstom.com/home/equipment___systems/ecs/power/wet_fgd/technology/performance/36761.E
N.php?languageId=EN&dir=/home/equipment___systems/ecs/power/wet_fgd/technology/performance/, “Wet FGD 
Performance”, Alstom Power, Accessed on 05/03/2009 
260 Exhibit 128, “B&W Wet FGD Systems – Flexibility of Design and Enhanced Features to Meet Customer Needs 
When Performance Counts” at 2, indicates a 99+% removal of SO2 
http://www.babcock.com/library/pdf/e1013167.pdf, page 2, Accessed 05/03/2009 
261 Exhibit 129, Yasuhiko Shimogama, et al., Commercial Experience of the CT-121 FGD Plant for 700 MW 
Shinko-Kobe Electric Power Plant, Paper #27, MEGA Symposium, Air & Waste Management Association (May 22, 
2003). 
262 Id.   
263 Exhibit 130, CT-121 FGD Process – Jet Bubbling Reactor, http://www.bwe.dk/fgd-ct121.html. 
264 Emission-control Technologies Continue to Clear the Air, Power (May/June 2002). 
265 Exhibit 131, FLOWPAC – Major WFGD Advance in Flue Gas Contact, Paper # 114, by Kjell Nolin, MEGA 
Symposium, Washington, DC, August 2004. 
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3 operated for 2,152 continuous hours while firing a heavy fuel with an average sulfur content of 
2.4%.  The SO2 emissions during this period were kept to 21 mg/Nm3, which is an SO2 
efficiency of 99.5%.  During this period the FGD system was 100% available.   
 
 Another vendor, Alstom, recently discussed high efficiency scrubbing on high sulfur 
fuels.  As noted in the paper “[t]o date, the wet flue gas desulfurization system has achieved 
100% availability while achieving the plant SO2 emissions limits throughout the operating 
duration….as indicated…the WFGD system has achieved SO2 removal efficiencies up to 99+% 
without the use of organic additives.”266 
 

Duke Power has reported that various wet FGDs being installed at several of its power 
plants (Marshall Units 1, 2 and 4) on a retrofit basis, have not only received guarantees for 99% 
removal, but have achieved levels of 99.4%.267  Duke also reports that it expects 99% removal 
for a wet FGD at its Cliffside Unit 5.268 

 
In addition, the Electric Power Research Institute recently reported that a number of wet 

FGDs have achieved 99+% removal efficiency on a consistent basis.269   
 
While 99+% removal efficiency for SO2 sometimes requires some “performance 

enhancement” or “add-ons”, Consumers has yet to justify, from an economic, energy, or 
environmental impact analysis, why such enhancements would be prohibitive, or why the higher 
removal efficiencies discussed above are not achievable on the Proposed Coal Plant.   
 
 That a lower SO2 emission rate is achievable is also shown by a review of the monthly 
average sulfur content and heat input data from US EPA Clean Air Market Acid Rain Database, 
which is attached in Appendix A.  This data reveals that several coal-fired boilers, with 
capacities much larger than that of the Proposed Coal Plant, have average annual mass rates less 
than 0.06 lb/MMBtu using wet FGD technology.  These facilities include the Navajo Generating 
Station Units 1, 2, and 3 in Arizona; Santee Cooper Cross Generating Station Unit 3 in South 
Carolina; Centralia Units BW21 and BW22 in Washington; Pleasant Prairie Units 1 and 2 in 
Wisconsin; Mitchell Unit 2 in West Virginia; Mount Storm Power Station Unit 3; and 
Mountaineer Unit 1 in West Virginia.  Most of these emission rates were achieved through the 
use of low sulfur PRB coals or coal synfuel; at least one unit, Unit 1 at American Electric Power 
Mountaineer Power Plant, has demonstrated a 12-month rolling average sulfur emission rate of 
0.048 lb/MMBtu using wet flue gas desulfurization and firing bituminous coal.270   
 

Further evidence that a lower SO2 limit is achievable at the Proposed Coal Plant is shown 
by the fact that SO2 limits of 0.04 lb/MMBtu measured on a 30-day average were proposed in 

                                                 
266 Exhibit 132, State of the Art Wet FGD System for High-Sulfur Fuels in Florina/Greece, by G. Catalano, et al., 
Power Gen Europe, 2005. 
267 Exhibit 133, Duke Energy: Carolinas’ Wet FGD Retrofit Program, MEGA Symposium (Aug. 2008), at slide 9 of 
50. 
268 Exhibit 134, Duke Energy: Cliffside Unit 6 Integrated Air Quality Control System, MEGA Symposium (Aug. 
2008) at slide 9 of 24.   
269 Exhibit 135, Chuck Dene, et al., FGD Performance Capability, EPRI Paper #62 (2008).   
270 US Environmental protection Agency, “US EPA Clean Air Markets Data and Maps”, 
http://camdataandmaps.epa.gov/gdm/index.cfm?fuseaction=emissions.wizard,  Accessed 03/20/2009  
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permit applications for both the Florida Power & Light Glades Power Park,271 and the Taylor 
Energy Center.272  The proposed Taylor limit was based on an assumed SO2 removal efficiency 
of 98.8%.273  In addition, a number of other facilities, including the Desert Rock Energy Center, 
Ely Energy Center, and the Touquop Energy Center have received draft or final permits with sO2 
limits of 0.06 lb/mmBtu measured on only a 24-hour (rather than 30-day) average.  (PPD at 19-20).     

 
 Finally, Consumers improperly dismissed “coal washing,” which can reduce sO2 
emissions by lowering the inlet sulfur content of the coal, as a “redundant technology” 
overshadowed by the control efficiency of wet FGD.  (Permit App. at 5-17).  BACT, however, 
requires the consideration of redundant technologies, i.e. “combinations of inherently lower 
emitting processes and add-on controls” that can enhance the reduction obtained by add-on 
control.274 
 

For each of these reasons, the 0.06 lb/mmBtu SO2 limit in the Draft Permit does not 
represent BACT and a lower SO2 limit must be evaluated and required.    
 

2. MDEQ and Consumers must further evaluate the use of a lime 
reagent in the wet FGD.  

 
Wet FGD systems can use either limestone or lime as reagents.  Consumers rejected a 

magnesium enhanced lime (“MEL”) wet FGD on the claim that “lime is more expensive and 
typically results in lower removal efficiencies” for SO2.  (Permit App. at 5-15).  Yet Consumers 
then contradicts itself by contending that 95-98% removal efficiencies are achievable with either 
a limestone or MEL wet FGD.  (Id. at 5-21).  The similar removal efficiency for these two types 
of wet FGD is confirmed by a technical paper by Sargent and Lundy, which indicates that both 
lime and limestone as wet scrubbing reagents can provide a 98% control efficiency for SO2 for 
both high and low sulfur coals (1.3 to 3% sulfur).275 As Table 9 below shows, numerous electric 
generators currently use MEL FGD technology.276 
 
Table 9: Electric Generators Using Magnesium Enhanced Lime (MEL) Flue Gas 
Desulfurization (FGD) Systems 

Facility Name 
American Electric Power Gavin Unit 1, 
1397 MW 
American Electric Power Gavin Unit 3, 
1397 MW 

                                                 
271 Exhibit 136, Golder Associates, Air Permit Application and Prevention of Significant Deterioration Analysis for 
FPL Glades Power Park (Dec. 2006), at 4-22 (hereinafter “Glades Permit Application”).  
272 Exhibit 137, Environmental Consulting & Technology and Sargent & Lundy, Taylor Energy Center – Air 
Construction/Prevention of Significant Deterioration Permit Application (May 2007), at 1-4 (hereinafter “Taylor 
Permit Application”).   
273 Id. at ____.  
274 NSR Manual at B10. 
275 Exhibit 138, Boward, Willard L. and Raj Gaikwad of Sargent and Lundy, LLC “Wet Flue Gas Desulphurization 
Technology Evaluation: Project No. 1311-000”, Prepared for the National Lime Association, January 2003.  
(hereinafter, “S&L Wet FGD Evaluation”).  
276 Ibid 
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Facility Name 
Alabama Electric Cooperative Lowman 
2, 258 MW 
Alabama Electric Cooperative Lowman 
3, 258 MW 
American Electric Power Conesville Unit 
5, 444 MW 
American Electric Power Conesville Unit 
6, 444 MW 
Allegheny Energy Pleasants Unit 1, 684 
MW 
Allegheny Power Pleasants Unit 2, 684 
MW 
Allegheny Power Harrison Unit 1, 680 
MW 
Allegheny Power Harrison Unit 2, 680 
MW 
Allegheny Power Harrison Unit 3, 680 
MW 
Allegheny Energy Mitchell Power Unit 3, 
300 MW  
Applied Energy Services Beaver Valley, 
140 MW 
Arizona Public Service Four Corners 1 
170 MW 
Arizona Public Service Four Corners 2 
170 MW 
Arizona Public Service Four Corners 3 
220 MW 
WKE Green 1 231 MW 
 
WKE Green 2 223 MW 
 
WKE Henderson 1 175 MW 
 
WKE Henderson 2 175 MW 
Cinergy East Bend 2,  640 MW 
 
Cinergy Zimmer 1, 1,397 MW 
 
Orion Power Elrama 1, 80 MW 
 
Orion Power Elrama 2,  80 MW 
 
Orion Power Elrama 3,  100 MW 
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Facility Name 
Orion Power Elrama 4,  165 MW 
First Energy Mansfield 1,  917 MW 
 
First Energy Mansfield 2,  917 MW 
 
First Energy Mansfield 3, 917 MW 

 
In addition, MEL has a higher control efficiency for reducing acid gases, such as HCl, 

with the added benefit that it does not result in the production of CO2 as does limestone.  
Consumer erroneously characterizes limestone as hydrated calcium oxide (CaO and Ca(OH)2) 
(Permit App. at 5-15) when, in fact, the chemical structure for limestone is CaCO3.  Limestone, 
in contrast to lime, calcium oxide (quick lime), hydrated calcium oxide (slaked lime), or MEL, 
produces CO2 in the presence of HCl, which is a byproduct of coal combustion, according to the 
following reaction:277 
 
CaCO3(s) + 2HCl(aq) → CaCl2(aq) + CO2(g) + H2O(l)  
 
Consumers acknowledges said reaction on page 5-16 of the application, but proposes nothing to 
address the creation of greenhouse gases associated with limestone wet scrubbing.   
 

In absence of a cost analysis by Consumers, it should be noted that the ratio of reagent 
cost for lime to limestone is a 3.33 ratio.278 On a dollar-per-ton basis, Sargent and Lundy reports 
$50 per ton of lime versus $15 per ton of limestone ($67.20 per ton in 2008 dollars).  While it is 
true that magnesium enhanced lime is more expensive than limestone on a dollar –per-ton basis, 
the paper shows identical moles of lime and limestone are needed to reduce sulfur by 98% using 
wet scrubbing across sulfur content ranges from 1.3 to 3%.  However, limestone is a heavier 
molecule (100 pounds per mole), thus 1 mole of limestone weighs as much as 1.8 times the 
weight of lime.  Before hydration, 56 pounds of lime per mole is required to create the scrubbing 
solution. Since both lime and limestone react with SO2 in a 1:1 mole ratio, it takes more 
limestone than lime to reduce the same amount of SO2.  Furthermore, the wet scrubber liquid-to-
gas (L/G) ratio in Table 3.1-2 of the same report indicates that lime wet scrubbing requires much 
less water  (60 to 70% less) for scrubbing than does limestone wet scrubbing.279,280 
 

Exhibits 5-3 and 5-5 of the Sargent and Lundy paper indicate that annual operating costs 
for both limestone  and lime scrubbing cost are similar (approximately $28 million dollars). 
Furthermore, the Sargent and Lundy paper shows that the cost effectiveness for lime scrubbing at 
the Proposed Coal Plant associated with a 98% reduction in SO2 (44,646.5 TPY) would be no 
more than $646/ton.  This does not even consider the collateral benefits of additional control of 
acid gases, PM10, PM2.5, and mercury; the elimination of byproduct CO2; recovery credits 

                                                 
277 http://en.wikipedia.org/wiki/Calcium_carbonate, “Calcium Carbonate: Chemical Properties”, Wikipedia, 
Accessed 08/18/2008 
278 S&L Wet FGD Evaluation at Table 3.1-2. 
279 Id. 
280 Exhibit 139, Depriest, William and Rajendra P. Gaikward, “Economics of Lime and Limestone for Control of 
Sulfur: Paper #169” Table 2, page 5 
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associated with new MEL FGD processes which result in a gypsum byproduct; and the possible 
use of MEL byproduct as a sorbent upstream of the wet FGD.281, 282 
 

Neither Consumer nor MDEQ has demonstrated that MEL is cost prohibitive.  
Consumers’ consultants characterize the decision to use MEL FGD as “site specific”, but their 
discussion appears to match, almost verbatim, that which appears in a BACT analysis for the 
once proposed Taylor Energy Center in Florida.283  In fact, given the increased costs associated 
with weight of limestone, water usage associated with limestone, and the environmental benefits 
associated with CO2 and HCl reduction with lime usage, Consumer must install an FGD scrubber 
that utilizes MEL as a scrubbing reagent absent a clear showing that such wet FGD would be less 
effective or would have significant collateral impacts that outweigh those benefits.  
 

3. The main boiler PM 10 limits in the Draft Permit do not represent 
BACT.   

 
The Draft Permit proposes to authorize Consumers to emit 0.011 lb/mmBtu of PM and 

0.024 lb/mmBtu of total PM 10.  (Draft Permit at 8).  These limits are flawed for a number of 
reasons.284  

 
First, the Draft Permit does not include an averaging period for these proposed limits, but 

instead simply states that the averaging period will be specified by the test protocol.  (Id.).  Given 
the importance of averaging times to what emission reductions are achievable, however, the 
averaging period must be specified now so that the PM and PM 10 limits in the Draft Permit can 
be accurately compared to those in other permits. Absent an averaging time, the limit must be 
met on an instantaneous basis.  

 
Second, the proposed limits fail to take into account controls that could help further 

reduce PM emissions.  In addition to the Wet ESP discussed in Section V.E above, MDEQ 
should also evaluate and require the use of a high velocity chevron mist eliminator.  The wet 
FGD that would be used at the Proposed Coal Plant for SO2 control will generate a very wet 
emission stream having the potential to be emitted as a mist, containing sulfuric acid mist, 
depending on the ambient temperature and relative humidity at the stack exit.  The use of wet 
FGD add-on options, such as a high velocity chevron mist eliminator, will help control such mist 
and thereby reduce PM emissions.  High-velocity chevron mist eliminators are already is use at a 
number of coal-fired power plants, including Santee Cooper, Cross Unit #1, APS Harrison, AEC, 
and the BL England Station, Unit #2.285 

                                                 
281 Exhibit 140, Benson, Lewis, Bob Roden, Kevin Smith, 
http://www.carmeusena.com/files/files/TechPapersReports/a_20new_20magnesium_20enhanced_20lime_20fgd_20
process.pdf, “New Magnesium-Enhanced Lime FGD Process”, Accessed  on 04/28/2009 
282 Exhibit 141, Benson, Lewis, “Use of Magnesium Hydroxide for Reduction of Plume Visibility in Coal-Fired 
Power Plants: Paper #97”,  Accessed 04/28/2009 
283 Taylor Permit Application. 
284 For accuracy’s sake, MDEQ should make clear in any final permit that the 0.011 limit is for filterable PM only, 
while the 0.024 limit is for both filterable and condensable.   
285 http://www.netl.doe.gov/publications/proceedings/05/NOx_SO2/SO2%20Presentations/Tech_Marsulex.pdf, 
“Wet, Semi-Dry & Ammonia FGD Technologies” Slide 15 Marsulex Presentation to 2nd US – China NOx and SO2 
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The PM 10 condensable and filterable limit also ignores the significant reductions in 

filterable PM and PM10 can be achieved through the use of wet scrubbing.  In a discussion 
pertaining to the use of PM10 as a surrogate for HAP metals, Consumers summarily dismisses 
any control efficiency associated with wet FGD that would lower the achievable emission 
limitation for filterable PM beyond 0.011, by asserting the following: 

 
In addition, the wet FGD on the back end of the control system will result in re-
entrainment of some suspended particulate from scrubbing water. Therefore, achieving a 
level beyond the MACT floor of 0.011 lb/MMBtu is not feasible. 
 

(Permit App. Dec. 11, 2008 Revision to Appendix J at 50).  However, re-entrainment is a 
phenomenon that can be minimized by proper scrubber, scrubber liner, and mist eliminator 
design and proper operation, such as optimum gas velocities.286  Like any other air pollution 
control device, wet FGD scrubbers must be maintained to promote good air pollution control.  
The need for such proper design and operation is not a valid reason for not requiring the 
efficiency that can be achieved using wet FGD to control PM10.  In fact, other plants, such as 
Georgia Power Plant Bowen, have reported emission reductions in filterable PM as high as 
18,697 tons/year and compliance assurance monitoring plans have been written to ensure that a 
95% efficiency for PM have been met for Chiyoda bubbling jet reactors wet FGDs.287,288 
 

A third shortcoming with the PM limits is that a review of other permits for pulverized 
coal-fired power plants reveals that a number of plants have lower filterable and condensable PM 
limits.  For example, Peabody Energy’s Thoroughbred facility, LS Power’s Plum Point facility, 
the Longview Power facility, Omaha Public Power District Nebraska City 2 facility, Duke 
Power’s Cliffside Unit 6 facility, and WE Energies Elm Road facility, and the Santee Cooper Pee 
Dee station all have PM 10 filterable and condensable emission limits of 0.018 lb/mmBtu.  (PPD 
at 21-22).  Furthermore, the Wisconsin Public Service Company Weston 4 facility, the Desert 
Rock Energy Center, and the Ely Energy Center each have draft or final permits with PM 10 
filterable plus condensable limits of 0.02 lb/mmBtu.   
 

Each of these examples demonstrates that the PM 10 filterable and condensable emission 
limit in the Draft Permit do not reflect the maximum emission reduction achievable.  For the 
foregoing reasons, the PM 10 limit in the Draft Permit does not represent BACT, and MDEQ 
must evaluate and require lower PM 10 limits.  At a minimum, MDEQ must require Consumers 

                                                                                                                                                             
Control Workshop Hosted by US DOE Office of Fossil Energy & Chinese Ministry of Science & Technology, 
August 2005.  
 
286 TR-1070999017 “Wet Stacks Design Guide: Final Report”, Burns & McDonnell Engineering Company, 
November 1996 
287 http://airpermit.dnr.state.ga.us/gaairpermits/PermitPDF.aspx?id=PDF-VN-15554, “Permit Narrative for Georgia 
Power Plant Bowen”, Permit No. 4911-015-0011-V-01-6, Application No. 15554, Georgia Environmental 
Protection Division, Georgia Air Protection Branch 
288 http://airpermit.dnr.state.ga.us/gatv/GATV/ListApplications.asp?c=7, “Georgia Title V Permit Applications”, 
”Electronic Title V Permit Applications [G]”, “Georgia Power – Plant Bowen”, Application No. 18392, “Section 
D10: Control Devices”, “FGD3:Flue Gas Desulfurization Unit3” and “FGD4:Flue Gas Desulfurization Unit 4” 
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to explain why it cannot achieve the lower PM limits that other proposed coal plants have 
committed to meeting.   
 
 

4. The main boiler VOC limit in the Draft Permit does not represent 
BACT.  

 
The Draft Permit proposes to authorize Consumers to emit 0.0034 lb/mmBtu of VOC.  

(Draft Permit at 9).  This proposed limit is inadequate for at least two reasons. First, as with the 
PM limits discussed above, the Draft Permit does not include an averaging period for the 
proposed VOC limit, but instead simply states that the averaging period will be specified by the 
test protocol.  (Id.).  Given the importance of averaging times to what emission reductions are 
achievable, however, the averaging period must be specified now so that the VOC limit in the 
Draft Permit can be accurately compared to those in other permits. Again, absent an averaging 
time, the limit must be met on an instantaneous basis.  

 
Second, the proposed VOC limit is higher than those found in final or draft permits for 

the Intermountain Power Unit 3 project (0.0027 lb/mmBtu on a 3-hour average), Louisville  
Generating facility in Trimble County (0.0032 lb/mmBtu on a 3-hour average), Desert Rock 
Energy Center (0.003 lb/mmBtu on a 24-hour average), Ely Energy Center (0.003 lb/mmBtu on 
a 24-hour average), Touquop Energy Project (0.003 lb/mmBtu), Pee Dee Generating Station 
(0.0024 lb/mmBtu).  (PPD at 24-25).    

 
Each of these examples suggests that the VOC limit in the Draft Permit does not reflect 

the maximum emission reduction achievable.  Therefore, the VOC limit in the Draft Permit does 
not represent BACT, and MDEQ must evaluate and require lower VOC limits.  At a minimum, 
MDEQ must require Consumers to explain why it cannot achieve the lower VOC limits that 
other proposed coal plants have committed to meeting 

 
 

5. The main boiler CO limits in the Draft Permit do not represent 
BACT. 

 
The Draft Permit proposes to authorize Consumers to emit 0.125 lb/mmBtu of CO on a 

24-hour rolling average, excluding startup and shutdown.  (Draft Permit at 9).  This heat input-
based limit equates to a 1023.8 lb/hr limit for which MDEQ has also based compliance on a 24-
hour rolling average.  This indicates that for periods less than 24 hours, emissions of CO may 
exceed 1023.8 lb/hr, as emission limitations generally decrease with increasing averaging 
periods to allow for variations in emission rates. 
 

This averaging period is highly inappropriate because the emission rate of 1023.8 lb/hr 
was used to demonstrate insignificant impacts for 1-hour and 8-hour CO impact levels and 
supposedly “the CO SIL modeling analysis was conducted using the maximum hourly emission rates 
from the ASCPC boiler and the Aux boiler.”  (Permit App. at Table 6-6).  If 1023.8 lb/hr is the 
maximum hourly emission rate, there should be no need for the flexibility to exceed 1023.8 lb/hr for 
any hour in an 8 or 24-hour period.  Therefore, the MDEQ must reduce the averaging period for the 
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boiler pound per hour CO limit to 1 hour, or Consumers and MDEQ must re-evaluate the significant 
impact level analysis for CO from the main and auxiliary boilers. 
 

Moreover, recent BACT determinations for Desert Rock Energy Facility in New Mexico, 
Highwood Generating Station in Montana, and Big Cajun I in Louisiana have set 24-hour and 1-
hour BACT limits for CO of 0.100 lb/MMBtu using proper boiler design and good combustion 
practices, while the Longview facility in West Virginia has a CO limit of 0.11 lb/mmBtu measured 
on only a 3-hour rolling average.289  It should be noted that the CO limit for Highwood’s 
Generating Station and Big Cajun I were established for circulating fluidized bed boilers, which 
are known to operate at lower combustion temperatures than that of the configuration for the 
Proposed Coal Plant, and thus, would be expected to generate more carbon monoxide due to 
incomplete combustion.  Each of these examples demonstrates that the CO limits in the Draft 
Permit do not represent the maximum emission reduction achievable at the Proposed Coal Plant.  
 
 For the foregoing reasons, the CO limits in the Draft Permit do not represent BACT, and 
lower CO limits with shorter averaging times must be evaluated and required. 
 

6. MDEQ should add annual emission limits in order to help ensure 
that the maximum emission reductions achievable are reflected in 
any final Permit.  

 
For the most part, the Draft Permit includes hourly, 24-hour, and/or 30-day emission 

limits for various pollutants that would be emitted by the main boiler, but it does not include any 
annual limits.  Annual limits, however, could help ensure reduced emissions because shorter 
terms limits are often higher than longer term limits.  Therefore, MDEQ should add annual 
BACT limits for SO2, NOx, and PM.   

 
For example, Michigan DEQ is allowing a 30-day NOX limit of 0.05 lb/MMBtu (Draft 

Permit at 9), which means that Consumers could emit 0.05 lb/mmBtu every 30-day period of the 
year.  Lower annual NOx limits, however, are achievable.  For example, US EPA has limited 
annual NOX emissions from the proposed Desert Rock Energy facility to 0.035 lb/MMBtu using 
selective catalytic reduction just like the control proposed for Consumers’ plant.290  The addition 
of such a limit to any final permit for the Proposed Coal Plant could reduce annual NOx 
emissions by up to 538 tons per year.  Therefore, MDEQ must require and Consumers must 
comply with an annual NOX limit less than or equal to 0.035 lb/MMBtu, and any final permit 
must establish practically enforceable conditions to ensure that limit is met.  Since it is a long-
term limit, this limit must include periods of startup, shutdown, and malfunction.  
 
   

G. The Draft Permit Fails to Satisfy BACT Requirements for Startup and 
Shutdown. 

 

                                                 
289 Exhibit 142, Longview Power, LLC Construction Permit (March 4, 2004). 
290 Exhibit 101, PSD Permit No. AZP 04-01 Issued to Desert Rock Energy Company, LLC from the US 
Environmental Protection Agency, Region 9 on July 31, 2008 
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The Draft Permit does not require BACT for startup and shutdown, as it substitutes 
unsupported and improper hourly limits for the required BACT NOx and CO limits and fails to 
require measures identified as BACT.  

 
1. BACT applies during periods of startup and shutdown.  

 
Periods of startup and shutdown are part of normal operating procedure. As such, they 

must be included in the BACT analysis and emissions during such periods must be limited in the 
permit. See, e.g., In re Tallmadge Generating Station, PSD Appeal No. 02-12, slip op. at ___ 
(EAB May 21, 2003) (“BACT requirements cannot be waived or otherwise ignored during 
periods of startup and shutdown.”); In re Louisville Gas & Electric Co., slip op. at 10 (Sept. 10, 
2008) (citing re RockGen Energy Center, 8 E.A.D. at 554.) (“A PSD BACT limit must apply at 
all times, unless the permitting authority determines the need to establish alternative BACT 
limits for periods of startup or shutdown, and justifies such limits as part of a complete BACT 
analysis.”) 291  The requirement to ensure protection of NAAQS and PSD increments is separate 
from and in addition to the duty to apply and comply with BACT limits at all times. See 40 
C.F.R. §§ 51.166(j) (control technology review requiring BACT), 51.166(k) (source impact 
analysis to ensure compliance with NAAQS and increments).  Exemption of a source “from any 
concentration limits during startup and shutdown,” including short-term limits, is “potentially 
a…serious concern.” In re Indeck-Niles Energy Center, PSD Permit No. 364-00A; PSD Appeal 
No. 04-01, 2004 EPA App. LEXIS 36, n. 9 (EAB Sept. 30, 2004) (emphasis added).  An industry 
applicant cannot be allowed to evade emission limits during periods of startup and shutdown 
through weak and improper secondary limits based on its desire to have maximum flexibility and 
minimum potential of exceeding a limit. 

 
Consumers’ statements regarding the applicability of BACT to SSM are contrary to these 

requirements.  Consumers turns on its head the process for establishing narrative limits, 
suggesting that the law encourages such limits, claiming that “the use of an emission limit to 
establish BACT compliance during startup, shutdown, and malfunction is not considered 
enforceable as a practical matter” and “the regulatory definition of BACT envisioned these types 
of circumstances and provided for the use of applicable work practice standards . . . .”  (Permit 
App. at 5-6).  To the contrary, as discussed above, the law on SSM is that BACT emissions 
limits apply but for a narrow range of circumstances under which a specific process is followed.   

 
2. The Draft Permit exempts periods of startup and shutdown from 

more stringent limits, violating BACT requirements. 
 

For periods of startup and shutdown, the Draft Permit erroneously exempts the facility 
from the most stringent NOx and CO limits contained in its permit and instead applies limits that 
are not BACT.  (Permit at 9).  MDEQ arbitrarily provides more lenient hourly limits in place of 
                                                 
291 See also Exhibit 143, Memorandum from John B. Rasnic, EPA Stationary Source Compliance Division, to Linda 
M. Murphy, EPA Region 1, Automatic or Blanket Exemptions for Excess Emissions During Startup, and Shutdowns 
Under PSD (January 28, 1993) (“Rasnic 1993 Memorandum”); Exhibit 144, Memorandum from Kathleen M. 
Bennett to Regional Administrators, Re: Policy on Excess Emissions During Startup, Shutdown, Maintenance, and 
Malfunctions, (Feb. 15, 1983) (“Bennett 1983 Memorandum”), We note that BACT covers periods of so-called 
malfunction to the extent that the malfunction could have been anticipated and avoided through proper maintenance. 
See id.  
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the BACT heat input limits.  (Id.)  These limits are not BACT and are otherwise not adequately 
justified.  Exemption from the most stringent heat-input-based limits is a serious deficiency that 
is not remedied by hourly limits.  BACT limits must represent the maximum degree of reduction 
achievable at all levels of operation, as indicated by the requirement that the limits be met on a 
continual basis.  If an applicant is seeking secondary limits for startup/shutdown, certain 
demonstrations must be made and a specific process must be followed in setting such secondary 
limits as set out below.  

 
 MDEQ provides no explanation for why it is allowing BACT requirements to be waived 
for NOx and CO during startup/shutdown. Consequently, the limits set for startup and shutdown 
fail to meet CAA requirements for numerous reasons, including that they are less stringent than 
limits at other plants. In addition, the agency provides no justification for why these limits are 
needed, fails to consider ways to reduce emissions during startup and shutdown, and fails to 
provide any explanation of how it arrived at these lower limits.  
 

3.  BACT requires a detailed analysis for each pollutant and piece of 
control equipment.  

 
MDEQ exempts NOx and CO during startup and shutdown from the more stringent limits 

in a cursory manner and with no explanation.  The agency must make on-the-record 
determinations as to “whether compliance with existing permit limitations is infeasible during 
startup and shutdown.” In re RockGen Energy Center, PSD Appeal No. 99-1, 8 E.A.D. 536, 553 
(Aug. 25, 1999).  First, MDEQ must make an on-the-record, pollutant-by-pollutant determination 
as to whether the Consumers facility can comply with all short-term BACT limits during periods 
of startup, shutdown and malfunction. This determination must take into account the extent to 
which control equipment for the different pollutants will continue to function during startup, 
shutdown, and malfunction.292  

 
For NOx, the agency discusses the technologies that were examined, the feasibility of the 

technologies and the permits that were reviewed.  For all of the permits that were reviewed, the 
agency lists the heat-input based limits but not any hourly limits.  Nor does the agency provide 
any indication of which permits provide exemption from NOx BACT limits or alternate NOx 
limits for startup shutdown.  (PPD at 14-18).  The agency summarily states “BACT for NOx has 
been determined to be the limit and control proposed by Consumers” without even mentioning 
what the limit is, the exemption for startup and shutdown, or the alternate hourly limit.  PPD at 
18.     

 
The discussion for CO is even more sparse.  The agency lists with no discussion two 

possible control technologies and concludes with no discussion that these two technologies are 
not feasible.  The agency then went on to summarily conclude “Consumers proposed that BACT 
is represented by good combustion control with a CO emission limit of 0.125 lb/MMBtu based 
on a 24-hour rolling average excluding startup and shutdown.  A limit of 1,023.8 lbs/hr, based on 
a 24-hour rolling average, will apply at all times. . . . BACT for CO has been determined to be 
the limit proposed by Consumers.”  (PPD at 23). 

   
                                                 
292 In re: Indeck-Elwood LLC PSD Permit No. 197035AAJ , slip op. at 70, fnt. 98 
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As required with all BACT limits, the agency must provide an explanation of how it 
arrived at the limits set. Here, the limits provided for startup/shutdown are completely arbitrary 
because there is no explanation as to how they were determined.  There is no linkage between the 
limit set, the relevant piece of control equipment, the extent to which it will be operational during 
startup/shutdown, and the degree to which it will effectively control for the relevant pollutant.  

 
Consequently, there must be a discussion regarding each of the pieces of control 

equipment that identifies its relevant design parameters, their limitations, the pollutants 
impacted, and accommodations of those limitations.  The Draft Permit does not meet these 
BACT requirements because there is no discussion relating to startup and shutdown sequence for 
any of the control equipment. For each of these pieces of control equipment the Draft Permit is 
deficient because it does not provide the following: 
 

(i) a list of key design parameters that affect the control device and its efficiency; 
 
(ii) how these key design parameters vary or change during startup and shutdown; 
 
(iii) critical levels of each of the design parameters, below or above which, the device 

cannot be operated without damage; 
 
(iv) options for how the design of the control device can accommodate a wider range 

of safe and effective operations. 
 

Without following this process and including such a discussion, the alternative limits do 
not meet BACT requirements.   

 
4. BACT requires an evaluation of ways to eliminate or reduce excess 

emissions. 
  

The NOx and CO limits for startup and shutdown are also flawed because there is a 
distinct lack of evidence in the administrative record demonstrating that MDEQ considered ways 
to eliminate or reduce excess emission during startup and shutdown to meet compliance 
obligations under the CAA.  In re Tallmadge Generating Station, slip op., at 26-27. While 
Consumers suggests that good air pollution control practices and startup/shutdown plans are 
required permit conditions, the Draft Permit does not include such plans. 

  
[T]he regulatory definition of BACT . . . provided for the use of applicable work 
practices standards such as good air pollution control practices and proper 
operation and maintenance as a basis for measureable and practicably enforceable 
compliance elements in lieu of emission standards.  Consumers would develop, 
and submit to MDEQ, startup and shutdown plans describing good air pollution 
control practices for all emission units and control equipment, pursuant to a 
condition of the permit. 

 
(Permit App. at 5-6).  MDEQ goes on to say that Consumers proposed good combustion control 
is BACT and accepts Consumers’ proposed limit, but good combustion control is nowhere 



 103

included in or required by the Permit.  (PPD at 23).  Furthermore, no permit condition requires 
good air pollution control practices or the submittal of a startup/shutdown plan.293  Consequently, 
there is a complete absence of “consideration of design or other possible changes to the proposed 
facility to address [possible exceedances of BACT limits during startup and shutdown].” See In 
re RockGen Energy Center, 8 E.A.D. at 553.   

 
While it may be true that emission limitations set based on full load operations are likely 

to be exceeded during startup and shutdown, EPA guidance indicates that such exceedances are 
common and can be reduced or eliminated with careful planning. In particular, EPA guidance 
states, in part, that: 

 
Startup and shutdown of process equipment are part of the normal operation of a 
source and should be accounted for in the planning, design and implementation of 
operating procedures for the process and control equipment. Accordingly, it is 
reasonable to expect that careful and prudent planning and design will eliminate 
violations of emission limitations during such periods. 
 

Id.294  Therefore, it is critical that any final permit for the Proposed Coal Plant include provisions 
requiring such steps to avoid startup and shutdown exceedances to the fullest extent possible.  
 

The Prairie State Permit provides an example of the type of additional detail that is 
required: 
 

e.  The Permittee shall use good air pollution control practices to minimize 
emissions during startup, shutdown and malfunction of a boiler as further 
addressed in Condition 2.1.6, including the following:  

 
i. Use of natural gas during startup to heat the boiler prior to initiating 

firing of coal; 
 

ii. Operation of the boiler and associated air pollution control equipment in 
accordance with written operating procedures that include Startup, 
Shutdown and Malfunction Plan(s) (See also Condition 1.4); and 

 
iii. Inspection, maintenance and repair of the boiler and associated air 

pollution control equipment in accordance with written maintenance 
procedures.295 

 
In setting the alternate startup/shutdown limits, the Draft Permit and Public Participation 

Documents provide virtually no discussion or identification of means of reducing emissions 

                                                 
293 Ironically, Consumers makes this argument in the context of pointing out the importance of practical 
enforceability for BACT requirements.  However, startup shutdown plans, with conditions that fall outside of the 
scope of the permit, are by definition not practically enforceable.   
294 Rasnic 1993 Memorandum at 2; Bennett 1983 Memorandum at 1; Exhibit 145; 1982 Bennett Memo attachment 
at 1; Exhibit 146, In re Louisville Gas & Electric Co., slip op. at 11 (Sept. 10, 2008) . 
295 Exhibit 147, Prairie State Generating Company LLC Construction Permit (April 28, 2005) at 20. 
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during startup/shutdown. There is no inclusion in the permit of “design, control, methodological 
or other changes are appropriate for inclusion in the permit to minimize the excess emissions 
during these periods.”  In re RockGen Energy Center, 8 E.A.D. at 554. This is a failure to 
comply with BACT requirements and the Permit cannot stand.  

 
5. The secondary limits applied to startup and shutdown are neither 

justified nor adequately supported.  
 

The alternative limits should be rejected as not meeting BACT requirements for 
numerous reasons. If MDEQ is going to impose secondary limits, it must follow specific steps 
and is required to make certain findings. First, MDEQ must make an on-the-record, pollutant-by-
pollutant determination as to whether Consumers can comply with all short-term BACT limits 
during periods of startup, shutdown and malfunction. As discussed above, MDEQ failed to do so. 
Next, MDEQ must make an on-the-record determination as to whether measurement limitations 
prevent measurement of emissions during SSM events.296 There is no such determination 
contained in the record. Third, MDEQ may impose secondary BACT limits that apply during 
startup and shutdown,297 but only after a showing that the chosen secondary limits comport with 
CAA requirements as articulated in the Bennett 1982 memo. 298   MDEQ finally must “specify 
and carefully circumscribe in the permit the conditions under which [Consumers] would be 
authorized to exceed these otherwise applicable emission limits.”299 (citing In re Tallmadge, slip 
op. at 28 (May 21, 2003) and In re RockGen, 8 E.A.D. at 554.)  MDEQ failed to do any of the 
above here.   A failure to comply with such requirements is grounds for remand of a permit.  In 
re RockGen, 8 E.A.D. at 554.  

 
 MDEQ is required to make a determination pollutant-by-pollutant as to which short-term 
BACT limits the facility can comply with during periods of startup/shutdown. When comparing 
Consumers to similar facilities, it is not possible to provide technical grounds for secondary 
limits. Other facilities’ permits contain BACT limits that apply at all times.  
 
 For Wygen II, the permit limits shown below apply at all times300: 
 

                                                 
296 Indeck-Elwood at 75.  
297 As noted by the EAB, a permitting authority may exempt a source from applicable BACT limits during periods 
of SSM and establish secondary BACT limits that apply only during SSM. Such limits must be made part of the 
PSD permit and be justified as BACT. Indeck-Elwood at 71, fnt. 100.  
298 Bennett 1982 Memorandum 
299 Indeck-Elwood at 71, fnt. 100. 
300 Exhibit 148, Wygen II Construction Permit (September 25, 2002) at p. 2. 
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 For Wygen III, the stated permit BACT limits apply at all times301:  
 

 
 
 In addition the Roundup Power Project and Longview Power LLC permits do not except 
startup/shutdown time periods.302  Consequently, the BACT threshold for comparable facilities 
has been set as meeting BACT limits at all times with no exceptions for startup/shutdown. 
 

To the extent that MDEQ and Consumers are able to justify the use of secondary limits 
for periods of startup, shutdown, and malfunction, such secondary limits must comport with 
BACT requirements.  The alternate limits provided by MDEQ are not BACT because they 
should be expressed in lb/MMBtu to take into account the lower firing rate during startup and 
shutdown.  Again, this requirement is established by referring to other permits that express limits 
in this more stringent manner. The Comanche Secondary CO Limit303 is as follows: 

 
                                                 
301 Exhibit 149, Wygen III Construction Permit (February 5, 2007) at p. 2.  
302  Exhibit 150,  Roundup Power Project Air Quality (January 31, 2003) Permit;  Longview Power, LLC 
Construction Permit (March 4, 2004) (hereinafter “Longview Permit”).     
303 Exhibit 151, Comanche Permit at 3.  
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For all the above reasons, the secondary startup/shutdown limits are not adequately 
justified or supported and do not meet BACT requirements.  Consequently, the permit must be 
rejected.   

 
6. Startup and shutdown, and the elements thereof, must be 

adequately defined in any final permit.  
 
 The Draft Permit fails to meet BACT requirements for startup/shutdown because the 
definitions of startup and shutdown are deficient and not enforceable as a practical matter.  These 
definitions consist of the following:   
 

Startup operations for EU-ASCPCBOILER shall not exceed 24 hours.  Shutdown 
operations for EU-ASCPCBOILER shall not exceed 16 hours.  Startup is defined 
as the period of time from initiation of combustion firing until the unit reaches 
steady state operation (i.e. minimum of 35 percent of steam generator load). Cold 
startup is defined as a startup after 48 or more hours following the last fuel input 
to the boiler.  Shutdown is defined as that period of time from the initial lowering 
of the boiler output below 35 percent baseload, until the point at which the 
combustion process has stopped.   
 

(Draft Permit at 10).  This definition is insufficient because multiple elements are neither 
identified nor defined.  
 

While cold startups are defined, warm and hot startups are not; nor are any of the 
three distinguished. Each of these types of startups occurs at different frequencies and 
lasts for different durations, and therefore has a different emissions profile. The Draft 
Permit does not identify or sufficiently limit the frequencies of cold starts, warm starts, 
and hot starts. The 24 hour limit on startups is inadequate because there is no basis 
provided for it, nor is it individualized to cold, warm, or hot startups.  

 
The Statement of Basis for the proposed Big Cajun Generating Station in 

Louisiana304 provides great detail for distinguishing cold startups from hot startups and 

                                                 
304 Exhibit 152, Big Cajun Generating Station Statement of Basis December 14, 2006 at 12. 
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the corresponding permit provides different emissions limits depending upon whether the 
startup was a cold start or hot start:  
 

 
 
The Draft Permit also does not adequately define shutdown events because there 

is no limit put on the frequency or duration of shutdown events. Without these 
components of the startup and shutdown definitions, it is impossible to assess what will 
be reported as excess emissions as required by the permit. Nor is it possible to determine 
if any of the reporting by the operator will be consistent. Consequently, the limits for 
startup/shutdown do not meet BACT requirements because of the lack of adequate 
definition and identification of startup/shutdown parameters. 
 

7. Later submittal of a startup/shutdown plan violates Clean Air Act 
requirements.  

 
Consumers and MDEQ have attempted to excuse the Proposed Coal Plant from meeting 

BACT emission limits for SSM on the erroneous bases that: (a) the BACT regulations envision 
the use of work practice standards, and (b) the future submission of a startup and shutdown plan 
suffices.  In support of this Consumers states that it will “develop, and submit to MDEQ, startup 
and shutdown plans describing good air pollution control practices for all emission units and 
control equipment, pursuant to a condition of the permit.”  (Permit App. at 5-6).  This statement 
is in error. As discussed above, there is no such permit limit requiring the submittal of a startup 
and shutdown plan.  In addition, later receipt of a startup and shutdown plan is insufficient for 
two reasons, as set out in more detail below regarding malfunction action plans and fugitive dust 
control programs or plans. First, these plans are outside of the four corners of the permit and 
therefore are not enforceable. Second, the plans are not available to the public and are developed 
after the permitting process, therefore violating public participation requirements.   

  
H. The Draft Permit’s Materials Handling Provisions Fail to Satisfy the 

Requirements of the Clean Air Act.   
 

The Draft Permit’s material handling provisions are inadequate because they do not meet 
BACT requirements and because they impermissibly reference and rely on a yet-to-be-developed 



 108

malfunction abatement plan (“MAP”) and fugitive dust control program (“FDCP”).  Such 
reliance violates practical enforceability requirements and public participation requirements.     

 
1. The Draft Permit fails to require BACT for materials handling 

 
Under Alabama Power Co. v. Costle, 626 F.2d 323 (D.C. Cir. 1979), any source 

designated as a “major emitting facility” under §302(j) of the Clean Air Act is subject to BACT 
requirements for fugitive emissions.  “Fugitive emissions are treated in the same manner as 
other, non-fugitive emissions. This includes, but is not limited to, the treatment of fugitive 
emissions for the application of best available control technology….” 40 CFR 
§51.166(b)(20)(vii).  BACT emission limits must demonstrate protection of short term ambient 
standards (limits must be written in pounds/hour) and be enforceable as a practical matter 
(contain appropriate averaging times, compliance verification and recordkeeping requirements).    
NSR Manual at B.56.  

 
The fugitive emission limits in the Draft Permit fail to satisfy these requirements for a 

number of reasons.  First, the limits do not constitute BACT because the BACT analysis is 
lacking.   The Permit Application does not include a top-down BACT analysis for the material 
handling equipment.  Instead, Consumers asserts with no support that certain levels of control or 
control options constitute BACT.  The BACT analysis fails to identify other facilities/permits 
that were examined and fails to identify how the control technology was selected as BACT.  
(Permit App. at 5-60 to 5-63; PPD at 28–31).  The analysis fails to indicate that the full range of 
control technologies was considered and that the best available from that list was selected.  For 
each source of fugitives, only a select few control options were even identified.  (Permit App. at 
5-50 to 5-61).  Second, the permit fails to incorporate all measures identified in the application.  
Third, the monitoring is inadequate to assure compliance with the emissions limits.   
 

2. The materials handling emission limits are based on an inadequate 
BACT analysis. 

 
The limits proposed for the solid fuel handling and storage are not BACT.  The Draft 

Permit fails to identify the fuel range of control options should have been considered.  There are 
many more control measures that can be used to control fugitive dust from storage piles.  Other 
controls available include pile compaction, cover materials, enclosures, wind screens, and 
weekly inspections.  Specifically, the permit issued for the Elm Road facility in Wisconsin puts 
more restrictive conditions on the reserve storage piles and these limits therefore establish 
BACT. These limits include the compacting of coal loaded to the storage pile, leaving the coal 
pile undisturbed after compacting, wet suppression spray and a surface stabilizing agent 
application to active area of the pile at the beginning and end of each stack out and reclaim 
activity, weekly inspections, and the application of surfactant whenever emissions are visible. 305  
A BACT analysis must be prepared for storage piles of dry material and the proposed limits 
modified accordingly. 

 

                                                 
305 Exhibit 153 Wisconsin DNR, Air Pollution Control Construction Permit, Permit No. 03-RV-166, Jan. 14, 2004 
(“Elm Road permit”), at 98-99 
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In addition, there are control measures available for transfer and drop points that were not 
identified or examined in the BACT analysis.  The Consumers permit contains no specifications 
as to how “coal entering the Reserve Storage area will be . . . placed.”  (Permit App. at 2-7).  By 
contrast, the Elm Road permit specifies the use of a telescoping spout to minimize dust during 
transfer to the storage piles.306 The Comanche permit specifies the use of enclosed conveyors, 
underground transfer with no ventilation (no emissions), dustless transfers, minimizing drop 
height, low pressure drops, treating coal with a chemical suppressant prior to transfer, and dry 
fogging systems. 307  A BACT analysis must be performed to evaluate controls for all conveyors 
and drop points, both new facilities and existing facilities.   

 
An additional shortcoming in the BACT analysis for materials handling is that while 

MDEQ has required a “concentration-based” limit for PM10 from the Coal Barn using total 
enclosure and fabric filter, the Agency has not provided adequate information to review the 
validity of that limit.  While Consumers’ application indicates a 99% efficiency for all fabric 
filters (Permit App. at 3-28), the Draft Permit does not explicitly require a 99% efficiency and 
the Draft Permit does not provide enough information (flow rate) to determine the efficiency or 
emission rate so that BACT can be confirmed by the public or the US EPA.  In addition, the 
limits in the Draft Permit are not practically enforceable because the Draft Permit does not 
require testing to establish flow rates and particulate matter amounts, and the coal barn is not 
required to be tested pursuant to 40 C.F.R. Subpart Y.  
 

Also, the MDEQ provided emission limitations for sources identified as  “SVTTK5-1” 
and “SVTTK5-2,” yet the “Emission Unit Summary Table” does not describe these sources 
under “EU-RAILUNLOAD”.  For adequate opportunity for public participation, the Draft Permit 
requirements must be clear.  Since emissions are always dependent upon the source type, there is 
no way that an adequate review can be undertaken by the public without knowing what 
equipment is referenced by “SVTTK5-1” and “SVTTK5-2.”  The MDEQ must make clear the 
source type for these two designations. 
 
 

3. The Draft Permit fails to include any requirements for certain 
emissions sources 

 
The Draft Permit also fails to include permit requirements for numerous fugitive 

emissions sources.  The application identified certain measures as BACT; however, virtually all 
of these measures were never included in the permit.  Other than the fabric filters, all of the 
measures identified as BACT for controlling fugitives are not incorporated as permit 
requirements.  The application includes Table 5-15, “Selected BACT for PM/PM10 Emissions 
form material Handling Operations.”  For each material handling emission unit, this table lists 
BACT.  For many of these units, BACT is a fabric filter.  For the others, BACT includes 
measures such as water, dust suppressants, minimal drop heights, chutes, partial enclosure, wet 
suppression ring, compaction, water sprays, sealer, road sweeping, road watering, speed 
restrictions, chemical suppressants, fly ash conditioning with water.  (Permit App. at 5-63 to 5-
64).  Nonetheless, not a single one of these identified BACT measures is included as a permit 
                                                 
306 Id. at 101. 
307 See, e.g., Exhibit 154, Comanche Permit, Coal Storage and Handling. 
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restriction or permit condition.  (Draft Permit at 30-60).  Some, but not all, of these measures are 
included in the descriptive section but not as permit conditions.  (Id).  Descriptive material is not 
enforceable and this results in a failure to include necessary BACT requirements.   
 

For instance, the application lists compaction for the long term coal pile, but compaction 
is never incorporated into the Draft Permit.  (Permit Ap. at 5-64).  BACT for the Reserve Storage 
Pile is listed as “compaction, water sprays for entire pile and sealer on inactive areas.”  The 
permit lists in the “Description” and “Pollution Control Equipment” that “Dust suppressants and 
crusting agents are used to minimize wind-borne emissions.”  (Draft Permit at 40).  Nonetheless, 
descriptive information is not enforceable.  Further on, in the permit conditions appearing as 
emission limits, process/operation restrictions, and design equipment parameters, none of these 
BACT measures appear as permit requirements.  The same is true of the minimal drop height and 
chute measures identified as BACT for the Reserve Stockout Pile, (Permit App. at 5-63, Draft 
Permit at 40-41); the partial enclosure and minimum drop height for the loading hoppers for the 
reserve piles, (Permit App. at 5-63, Draft Permit at 40-41); the flyash conditioning with water to 
20-25% moisture content and use of chutes for truck loading of ash/sludge, (Permit App. at 5-64, 
Draft Permit at 52-53).  At a minimum, all of these measures identified as BACT must be 
included as permit requirements. 
 

Consumers’ application also states that “all conveyors will have 360 degree enclosures to 
prevent fugitive emissions during coal conveyance.”  (Permit App. at 2-6).  The permit states that 
“all external conveyors are half moon shaped enclosures.”  “Half moon shaped enclosures” 
would seem to indicate 180 degree enclosures instead of the 360 degree enclosures indicated in 
the application.  Replacing full enclosures with partial enclosures would suggest less control of 
fugitives and is neither consistent nor is BACT.   
 

The permit indicates that bottom ash will be “removed to on-site storage/disposal”, 
(Permit App. at 2-10), and that the fly as will be transported to “on-site storage”, (Permit App. at 
2-9).  “From the silo ash is unloaded into trucks for delivery to the on-site landfill.” Permit at 52.  
Since the landfill will be disposing of ash, BACT for PM/PM10 requires restrictions on landfill 
activities.  Restrictions should include wetting through a wet suppression system and weekly 
inspections.308 The permit fails to include any restrictions on landfill activities or on-site ash 
disposal.  This omission does not meet BACT requirements and the permit must be revised to 
include such requirements.   

 
One of the most egregious omissions is the failure to include any requirements for the 

haul roads.  The application lists BACT for the haul roads, but the proposed BACT measures are 
never incorporated into the permit. Furthermore, other permits have required many more 
measures as BACT for haul roads than even those identified in the application.  The Elm Road 
Permit requires paving, vacuum sweeping twice daily, and truck washing stations.309  In addition, 
other ways of controlling haul road fugitives include the use of dust suppressants, prompt 
removal of materials deposited on the roadway, covering of open trucks transporting material 
likely to become airborne, salting/sanding for snow and ice conditions, paving or otherwise 
stabilizing the shoulders of haul roads, and use of wind breaks to prevent wind erosion from 
                                                 
308 Elm Road Permit at 107. 
309 Id. at 109.  



 111

adjacent areas.310  The BACT determination and permit must require the use of these additional 
fugitive dust control measures. 
 

Furthermore, the impact of haul road emissions on ambient standards varies depending 
upon the haul road segment, e.g., entrance, limestone, bottom ash, gypsum, fly ash, ammonia, 
etc.  The entrance haul roads have the largest impact, followed by the coal haul roads.  PM 
emissions from haul roads could cause exceedances of the 24-hour PM10 NAAQS and 
increment.  To prevent this, the permit must be modified to set separate PM10 emission limits on 
classes of haul roads to assure that ambient standards are met. 

 
Finally, in order to meet BACT requirements, there should be a 10% opacity limit on 

each possible fugitive dust source at the facility, including the haul roads and the landfill.311   
 

4. Assumptions made in the emissions calculations are not included as 
permit requirements.   

 
In addition, many of the assumptions that are used in the emissions calculations are not 

included as permit requirements.  For instance, a control efficiency based on compaction was 
assumed in the emissions calculations, and not only compaction but a specific percentage of the 
coal pile being compacted: “For the purposes of applying a control efficiency, the Reserve 
Storage pile has been divided into two areas: A compacted portion accounting for 95% of the 
area . . . .”  (Permit App. at 3-31).  Nonetheless, neither a control efficiency nor compaction (let 
alone 95% compaction) are included as permit requirements.  (Draft Permit at 40-41).  The 
emissions calculations also assume 85% control from the chemical surfactant, but again, neither 
that control efficiency or even the use of chemical surfactants are included as enforceable permit 
requirements.  (Permit App. at 3-31).  The permit instead includes suppressants and crusting 
agents instead of chemical surfactants in the descriptive information.  (Draft Permit at 40-41).  
Failure to include these assumptions as emissions requirements leads to the permit failing to 
ensure that emissions will stay within modeled limits.  As a result, the permit fails to assure that 
NAAQS and increments will be protected.  All assumptions made in the emissions calculations 
must be included as permit requirements. 
 

5. Monitoring is not adequate to demonstrate compliance with BACT 
and other emission limits.   

 
BACT limits must be practically enforceable, which means monitoring must be required 

to assure that they are met.  There are numerous errors in the monitoring requirements for the 
materials handling equipment that result in a failure to assure that BACT limits will be met.  
First, the monitoring of the grain loading limits for the material handling fabric filters is 
deficient.  The grain loading limit for these baghouses is not enforceable as a practical matter 

                                                 
310 Exhibit 155, C. Cowherd et al., Control of Open Fugitive Dust Sources, EPA Report EPA-450/3-88-008, 
September 1988, Sec. 2.0; U.S. EPA, Fugitive Dust Background Document and Technical Information Document 
for Best Available Control Measures, Report EPA-450/2-92-004, September 1992, Sec. 3.0; C. Cowherd et al., 
Control of Fugitive and Hazardous Dusts, Noyes Data Corp. 1990; H. Hesketh and F.L. Cross, Jr., Fugitive 
Emissions and Controls, Ann Arbor Science, 1983. 
311 Elm Road Permit at 61-113. 
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because the permit does not require any testing to determine if the limit is ever met.  (Draft 
Permit, Conditions IV, V, VI, at 31-59).  The only performance testing required for material 
handling baghouses is initial visual testing as required by the New Source Performance 
Standards, 40 CFR Subparts A and Y.  Performance testing for all other emission conditions, 
including grain loading of baghouses, is conducted only at the request of the Department.  (Draft 
Permit, Condition I, at 30-59).  This condition simply refers back to General Condition 13, “The 
Department may require the permittee to conduct acceptable performance tests . . . in accordance 
with R 336.2001 and R 336.2003, under any of the conditions listed in R 336.2001.” Permit at p. 
5.    A single visual test over the 50 plus year life of a facility that burns up to 4.3 million tons 
per year of coal is not adequate to assure continuous compliance.  The permit should be revised 
to require stack testing of all material handling baghouses subject to BACT grain loading limits 
on startup and subsequently, at least once every year.   
 
  Second, the main permit requirement for monitoring of material handling fabric filters is 
broken bag leak detectors.  But because this requirement is optional with an alternative 
requirement that may be negotiated off limit, it is unenforceable.  Broken bag leak detectors are 
an optional monitoring method for all of the fabric filters with alternative monitoring measures 
allowed if approved by the AQD District Supervisor. (Draft Permit Cond. VI at 32-59).  For a 
permit to be practically enforceable, the permit must be self-contained (include all terms, 
definitions and conditions that are necessary to enforce the permit) or at a minimum, provide 
members of the public with access to all relevant information. In re Cargill, Inc., Petition IV-
2003-7, at 14 (U.S. EPA July 16, 2004). Permit conditions that rely upon the steps and actions 
contained in documents that lie outside the four corners of the permit are not enforceable.312  In 
addition, allowing agency discretion also creates practical enforceability problems.  The Agency 
“discretion would allow the source to negotiate a different [monitoring] method ‘off permit‘ and 
bypass the process required for approval of alternative [monitoring] method.”313  Allowing 
approval of such conditions off permit renders the permit requirements unenforceable by EPA or 
citizens.  Broken bag leak detectors must be mandatory; if the applicant desires an alternative 
monitoring method, it must be included as a permit requirement. 
  
 Third, the daily visual observations of material handling units for fugitives are also 
deficient for numerous reasons.  The Draft Permit requires daily visual observations for all the 
material handling units.  (Draft Permit Cond. V, at 31-59).  If visible emissions are observed, a 
Method 9 visible emissions test must be conducted within no specified time period.  This is not 
adequate to demonstrate continuous compliance.  This condition only requires “visual 
observations,” but the Draft Permit does not contain any methods for visually observing opacity, 
nor does it require that the observer be trained or certified to identify visual observations.  In 
addition, the Draft Permit and permitting file do not contain any evidence that visual 
observations assure that the BACT emission limits of 0.004 gr/dscf are achieved.   A stack test 
that measures actual emissions must be conducted to determine if the grain loading is achieved.    
Finally, allowing an unspecified time period in which to conduct Method 9 testing allows the 
facility to potentially continuously violate BACT and other emission limits for an unlimited 

                                                 
312 Exhibit 156, Letter from Bharat Mathur, EPA Region 5, to Robert F. Hodanbosi, Ohio EPA, Attachment (Nov. 
21, 2001) (hereinafter “Mathur Letter”); Exhibit 157, U.S. EPA Region 9, “Title V Permit Review Guidelines: 
Practical Enforceability” (Sept. 9 1999) at III-61 (hereinafter “Region 9 Guidelines”). 
313 Region 9 Guidelines at III-58 
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period.  The Draft Permit should be revised to require the observer to be certified in Method 9 
and to conduct the Method 9 test immediately upon observing visual emissions.  This deficiency 
renders the proposed requirement for visual observations meaningless.   
 

6. The MAP and FDCP are not practically enforceable 
   

The permit references a yet-to-be-finalized malfunction abatement plan (“MAP”) and 
fugitive dust control program (“FDCP”), yet fails to incorporate the contents of these plans.  The 
conditions relating to the MAP and FDCP contain no details regarding required plan provisions. 
(Draft Permit Cond. III.1 at 10).  The Draft Permit references to the MAP and FDCP are wholly 
inadequate because they rely on as yet to be completed plans for substantive permit requirements 
relating to steps or actions that need to be taken, while failing to incorporate the future content of 
those documents into the permit.  Such an approach is not practically enforceable and, therefore, 
fails to comply with the Clean Air Act. 

 
Consumers does not dispute that a critical element of BACT is that BACT requirements 

are practically enforceable.  “As a practical and regulatory matter, a BACT determination, in 
addition to having to be technically feasible, must be enforceable.  (Permit App. at 5-5). For a 
permit to be practically enforceable, the permit must be self-contained (include all terms, 
definitions and conditions that are necessary to enforce the permit) or at a minimum, provide 
members of the public with access to all relevant information.  In re Cargill, Inc., Petition IV-
2003-7, at 14 (U.S. EPA July 16, 2004).  Permit conditions that rely upon the steps and actions 
contained in documents that lie outside the four corners of the permit are not enforceable.314 The 
conditions referencing the MAP and FDCP are wholly insufficient, do not meet the requirement 
of practically enforceability, and therefore violate the CAA. 

  
The USEPA has made it clear that permits referencing external documents must identify 

required steps or describe required plant activities from those documents in order to be 
enforceable:     

 
For example, some Title V permits require monitoring devices to be ‘installed, 
calibrated, operated, and maintained in accordance with the manufacturer’s 
specification,’ without explaining in detail the steps in these processes or the 
manufacturer’s specifications.  These steps must be explained in detail in order 
for such a requirement to have any meaning.  The description of plant activities 
need not be exhaustive, but they must be specified in the permit if they would 
significantly affect the source’s ability to comply.  Leaving the source to follow 
‘manufacturer’s specifications’ does not help direct the source toward 
compliance.  In some instances, manufacturer’s specifications may not even 
exist.315 

 

                                                 
314 Mathur Letter; Region 9 Guidelines, at p. III-61.  
315 Id. (“It is acceptable to use the manufacturer’s recommendations as the basis for the numbers that go into the 
permit if there is not better data.  However, the specific numbers must be incorporated into the permit rather than a 
reference to a document which may not include clear requirements” (emphasis added)). 
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Similarly, the permit references the MAP and FDCP and relies upon actions contained within the 
MAP and FDCP but fails to explain in any detail the contents of the MAP and FDCP.  
Consequently, provisions relying upon the MAP and FDCP are meaningless, and the lack of 
content in those provisions both affect the ability of the source to comply and render those 
provisions unenforceable.  
  

While the MAP and FDCP are attached to the Public Participation Documents in draft 
form, there are absolutely no assurances as to what will be ultimately required by the MAP and 
FDCP.  In addition, the lack of substance in the MAP is remarkable.  The most critical 
substantive requirements such as operating ranges, inspection frequency, and remedial actions 
have been left to be determined.  (PPD at 54-56).   

 
Consequently, all the conditions in the Consumers permit referencing the malfunction 

abatement plant and fugitive emissions control program are not enforceable and violate the 
requirements of the Clean Air Act. 

 
7. The MAP and FDCP Violate Public Participation Requirements 

   
MDEQ has also violated public participation requirements by allowing the MAP and 

FDCP permit conditions to be developed in the future after the permitting process is over.  The 
permit condition referencing the malfunction abatement plan states: 

 
The permittee shall not operate EU-ASCPCBOILER unless a malfunction 
abatement plan (MAP) as described in Rule 911(2), for operation of the process 
and emission control equipment, has been submitted before trial operation, and is 
implemented and maintained. If at any time the MAP fails to address or 
inadequately addresses an event that meets the characteristics of a malfunction, 
the permittee shall amend the MAP within 45 days after such an event occurs. 
The permittee shall also amend the MAP within 45 days, if new equipment is 
installed or upon request from the District Supervisor. The permittee shall submit 
the MAP and any amendments to the MAP to the AQD District Supervisor for 
review and approval. If the AQD does not notify the permittee within 90 days of 
submittal, the MAP or amended MAP shall be considered approved. Until an 
amended plan is approved, the permittee shall implement corrective procedures or 
operational changes to achieve compliance with all applicable emission limits.  

 
(Draft Permit at 10).316  A substantially similar provision regarding the MAP is repeated for the 
following emissions units:  cooling towers, rail unload, coal crusher, coal silos, reserve storage, 

                                                 
316 R 336.1911    Malfunction abatement plans. 
Rule 911.  (1)  Upon request of the department, a person responsible for the operation of a source of an air 
contaminant shall prepare a malfunction abatement plan to prevent, detect, and correct malfunctions or 
equipment failures resulting in emissions exceeding any applicable emission limitation. 
  (2)  A malfunction abatement plan required by subrule (1) of this rule shall be in writing and shall, at a 
minimum, specify all of the following: 
  (a)    A complete preventative maintenance program, including identification of the supervisory  personnel 
responsible for overseeing the inspection, maintenance, and repair of air-cleaning   devices, a description of 
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limestone handling and transport,  limestone prep, ash handling, lime storage, and sorbent 
storage.  (Draft Permit at 20, 31, 35, 38, 41, 44, 49, 53, 55-56, 58-59) 
 

The permit condition regarding fugitive emissions state: 
 
Within 180 days of initial start-up of EU-RAILUNLOAD the permittee shall 
submit to the AQD District Supervisor a program for continuous fugitive 
emissions control for all material handling operations. The program shall be 
reviewed and approved by the District Supervisor. Subsequently it shall be 
implemented and maintained at the site all the time. If at any time the fugitive 
dust control program fails to address or inadequately addresses an event that 
meets the characteristics of a revision or update, the permittee shall amend the 
fugitive dust control program within 45 days after such an event occurs. The 
permittee shall also amend the fugitive dust control program within 45 days, if 
new equipment is installed or upon request from the District Supervisor. The 
permittee shall submit the fugitive dust control program and any amendments to 
the fugitive dust control program to the AQD District Supervisor for review and 
approval. If the AQD does not notify the permittee within 90 days of submittal, 
the fugitive dust control program or amended fugitive dust control program shall 
be considered approved. Until an amended plan is approved, the permittee shall 
implement corrective procedures or operational changes to achieve compliance 
with all applicable emission limits. 
 

(Draft Permit at 43).  A substantially similar provision regarding FDCP is repeated for the 
following emissions units: coal crusher, coal silos, reserve storage, limestone handling and 
transport, limestone prep, ash handling, lime storage, and sorbent storage. (Draft Permit at 34, 
37, 40-41, 44, 49, 52, 55, 58)  
 

The wording of these conditions makes it clear that these references to the MAP and the 
FDCP make the steps or actions contained within those documents substantive permit 
requirements.    This includes the requirement from Rule 911, which is not repeated in the permit 

                                                                                                                                                             
the items or conditions that shall be inspected, the frequency of  the  inspections or repairs, and an 
identification of the major replacement parts that shall be maintained in inventory for quick replacement. 
  (b)   An identification of the source and air-cleaning device operating variables that shall be monitored to 
detect a malfunction or failure, the normal operating range of these variables, and a description of the 
method of monitoring or surveillance procedures. 
  (c)  A description of the corrective procedures or operational changes that shall be taken in the event of a 
malfunction or failure to achieve compliance with the applicable emission limits. 
  (3)  A malfunction abatement plan required by subrule (1) of this rule shall be submitted to the department 
and shall be subject to review and approval by the department.  If, in the opinion of the commission, the 
plan does not adequately carry out the objectives as set forth in subrules (1) and (2) of this rule, then the 
department may disapprove the plan, state its reasons for disapproval, and order the preparation of an 
amended plan within the time period specified in the order.  If, within the time  period specified  in  the 
order, an amended plan is submitted which, in the opinion of the department, fails to meet the objective, 
then the department, on  its own initiative,  may aetorylan to cause it to meet the objective. 
  (4)  Within 180 days after the department approves a malfunction abatement plan, a person responsible for 
the preparation of a malfunction abatement plan shall implement the malfunction abatement plan required 
by subrule (1) of this rule. (R  336.1911) 
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but only referenced, that the malfunction abatement plan must contain the steps necessary to 
“prevent, detect, and correct malfunctions or equipment failures resulting in emissions exceeding 
any applicable emission limitation” and must include a “complete preventative maintenance 
program” and “description of the corrective procedures or operational changes that shall be taken 
in the event of a malfunction.”  Mich. Admin Code R  336.1911.  The permit requirements 
regarding the FDCP are even more sparse, yet still imply substantive requirements for steps and 
actions, requiring a “program for continuous fugitive emissions control for all material handling 
operations.”  Both of these requirements for the MAP and FDCP violate the CAA because they 
were not subject to public participation requirements, including public notice and comment. 

 
MDEQ violated the requirement that it make available for public inspection and comment 

all information contained in the permit application, draft permit, and supporting materials. 40 
C.F.R. § 51.166(q)(2)(ii); Mich. Admin. Code R. 336.2817(b).  By allowing the MAP and 
FDCPs to be created later, MDEQ failed to make the complete permit application and supporting 
materials available to members of the public.  An agency, however, cannot issue a final decision 
on a permit based upon materials not subject to public comment. See, e.g., Idaho Sporting 
Congress, 222 F.3d 562; Friends of the Clearwater, 214 F. Supp. at 1089; Sierra Club, 876 P.2d 
at 519 (participation requirements are violated where an agency fails to provide information 
important to its decision); Sierra Club, 2006 U.S. App. LEXIS at *38-40 (permitting authority 
must make available to the public during the comment period all information that the agency 
used in the permit review process); Grazing Fields Farm v. Goldschmidt, 626 F.2d 1068 (1st Cir. 
1980) (agency cannot base its decision on analyses that were not subject to public review); 
Sierra Club, 2006 U.S. App. LEXIS at *38-40. As a result of the above omissions during the 
comment period, the public cannot provide meaningful comment on this aspect of the Draft 
Permit. 

   
Contrary to MDEQ’s assertion that the plan can be developed (and further changed) after 

permit issuance, a plan that is part of the permit must be reviewed by the agency prior to permit 
issuance.  In re RockGen Energy Center, 8 E.A.D. 536, 553-54 (EAB 1999) (remanding a PSD 
permit requirement for a startup/shutdown plan that was not reviewed by the agency before 
permit issuance).  Moreover, the post-permit plan development and approval, and subsequent 
“immediate changes” without public review, violate the public notice and comment provisions of 
the Clean Air Act.  Id. (remanding permit requirement for a startup/shutdown plan that was not 
subject to public notice and review); see also e.g., Waterkeeper Alliance v. EPA, 399 F.3d 486, 
503-04 (2d Cir. 2005) (invalidating EPA regulation that allowed Nutrient Management Plans to 
be submitted after public comment and after a NPDES permit was issued).   

 
There are permits that provide models for fugitive emissions controls requirements as 

permit conditions.  The Elm Road permit provides a good example of specific requirements 
regarding measures to control fugitive dust from storage piles, including pile compaction, cover 
materials, enclosures, wind screens, and weekly inspections.317 The Comanche permit, in turn, 
provides a good example of specific requirements regarding conveyors and drop points, 
including enclosed conveyors, underground transfer with no ventilation (no emissions), dustless 

                                                 
317 Elm Road Permit at 98. 
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transfers, minimizing drop height, low pressure drops, treating coal with a chemical suppressant 
prior to transfer, and dry fogging systems.318   

 
Finally, it is possible to include the requirements and also revise the requirements at the 

time of startup and as needed thereafter.  Right now, what must be done is first determine what 
constitutes BACT for fugitives control and emissions during malfunction and include those most 
stringent identifiable requirements as process, work practice, and/or operational limits.  These 
can be part of the MAP and FDCP.  Later, at the Title V phase, more detail can be added and if 
needed those details can be revised through the minor permit modification provisions regarding 
renewable operating permits.  See, e.g., R 336.1216 (providing mechanism for modifications to 
renewable operating permits). 

 
MDEQ must require the MAP and FDCP to be incorporated in to the permit and reissue 

the permit for full public notice and comment after inclusion of the MAP and FDCP. 
 
 

I. The Draft Permit’s requirements for the auxiliary boiler and cooling tower 
are inadequate.  

  
 The Draft Permit also falls short of the legal requirements with regards to emission limits 
for the auxiliary boiler and cooling tower for the Proposed Coal Plant.  With regards to the 
auxiliary boiler, the Draft Permit improperly fails to establish averaging periods for the emission 
limitations for CO and VOC.  (Draft Permit at 17).  Consumers’ Permit Application indicates 
that “the CO SIL modeling analysis was conducted using the maximum hourly emission rates 
from the ASCPC boiler and the Aux boiler (i.e. emission rates were assumed to occur 
continuously and were not reduced to longer term average emission rates).”  If this is true, then 
the permit should also include a one-hour averaging time for the emission limits for those 
pollutants.    
 
 The Draft Permit also improperly fails to include limits for PM, PM 10, and PM 2.5 
emissions from the auxiliary boiler.  For a stationary sources, once a significant emission 
increase is proposed for an NSR-regulated pollutant from a construction or modification, a 
BACT emission limit must be established for every point and fugitive emission source that emits 
said pollutant.  There is no dispute that the construction of Unit 4 constitutes a major 
modification for PM, PM10, and PM2.5. Furthermore, the auxiliary boiler will emit 7.18 tons per 
year of PM 10 and 1.79 tons per year of PM, and annual condensable particulate matter 
(secondary PM2.5) emissions from the auxiliary boiler could be as high as 5.5 tons per year.319  
Consumers proposed PM (filterable) and PM10 (condensable and filterable) limits of 0.0019 and 
0.007, respectively, for the Auxiliary Boiler, but MDEQ apparently failed to evaluate whether 
those limits represent BACT and did not include any limit in the Draft Permit.  MDEQ must 
require the emission limitations that reflect BACT for every source at the Proposed Coal Plant 
that emits PM, PM10, and PM2.5, including the auxiliary boiler 

                                                 
318 Comanche permit, Coal Storage and Handling.  
319Potential Annual Condensable Emissions calculated as follows from AP-42, Volume I, Chapter 1, Section 4, 
Table 1.4-2: 
 (220 E+06 Btu/hr)/(1000 Btu/scf)(8760 hours/year)(5.7 lb Condensable PM/1 E+06 scf)(1 ton/200 lb) 
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 The Draft Permit also lacks necessary monitoring or recordkeeping provisions for natural 
gas combustion in the auxiliary boiler.  In order to ensure that the material limitation to burning 
only natural gas in the auxiliary boiler is practically enforceable, MDEQ should include in any 
final permit the requirements of 40 C.F.R. 60.49b(d), which provides: 

***(d) Except as provided in paragraph (d)(2) of this section, the owner or operator of an affected facility shall 
record and maintain records as specified in paragraph (d)(1) of this section. 

(1) The owner or operator of an affected facility shall record and maintain records of the amounts of each fuel 
combusted during each day and calculate the annual capacity factor individually for coal, distillate oil, residual oil, 
natural gas, wood, and municipal-type solid waste for the reporting period. The annual capacity factor is 
determined on a 12-month rolling average basis with a new annual capacity factor calculated at the end of each 
calendar month. 

(2) As an alternative to meeting the requirements of paragraph (d)(1) of this section, the owner or operator of an 
affected facility that is subject to a federally enforceable permit restricting fuel use to a single fuel such that the 
facility is not required to continuously monitor any emissions (excluding opacity) or parameters indicative of 
emissions may elect to record and maintain records of the amount of each fuel combusted during each calendar 
month. 

The Draft Permit also lacks the required BACT limits for the emission of PM, PM 10, 
and PM 2.5 from the cooling tower.  Consumers has proposed and MDEQ has tentatively 
approved the use of mechanical, induced draft cooling towers to cool process water from Unit 4.  
This process is expected to emit up to 2.23 tons of PM and PM 10 per year.  (PPD at 12).  The 
Draft Permit requires the use of drift eliminators to reduce these PM and PM 10 emissions, but 
MDEQ has not engaged in a BACT analysis regarding these emissions or established a limit for 
such emissions based on the maximum emission reduction achievable for the cooling towers. 
 
 

VI. New Source Review Violations At Consumers Existing Coal-Fired Power Plants 
Require the Denial of this Permit Unless and Until Consumers Commits to a 
Firm Plan for Addressing Those Violations.  

 
It is a fundamental purpose of permitting programs to ensure that regulated entities 

comply with requirements of the Clean Air Act.  It appears, however, that Consumers has 
improperly avoided for decades the PSD and BACT requirements of the Clean Air Act at the 
existing Karn Weadock units (and other units throughout the state).  Such violations require 
denial of the permit, at least until Consumers makes a binding commitment to address those 
violations in an expeditious manner by shutting down or cleaning up the existing units.    
 

  There is substantial evidence demonstrating that PSD review should have been applied 
to the Karn Weadock facility.  Evidence is being generated as part of a U.S. EPA Notice of 
Violation (“NOV”) issued to the Karn Weadock facility. More specifically, on or about October 
20, 2008, Consumers Energy received an NOV from the U.S. EPA regarding past operations, 
maintenance, and physical changes at its coal plants. The letter accompanying that NOV states 
“[w]e find that you are in violation of Section 165 of the Act, 42 U.S.C. § 7475, the Prevention 
of Significant Deterioration regulations at 40 C.F.R. § 52.21, and 40 C.F.R. Part 70 at your 
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Campbell, Cobb, Karn, and Weadock, Michigan facilities.”320  The accompanying NOV goes on 
to document five projects at Karn Weadock that “were subject to PSD review at the time of 
commencement because each project was a ‘major modification,’ as defined by the PSD 
regulations.”321   

 
As a result of these violations, no PSD permit may issue until Consumers addresses these 

previous PSD violations.  As a practical matter, it is unacceptable to issue a new CAA PSD 
permit to a applicant for an expansion of an existing facility when that applicant has 
demonstrated that it is not in compliance with CAA PSD requirements at the existing facility.  
That is prima facie evidence that the State cannot trust that this applicant can and will comply 
with the law.  In addition, state and federal laws and regulations prohibit the issuance of a PSD 
permit to an applicant that is not in compliance with the law.  First, state regulations require that 
an applicant be expected to operate in compliance with the law.  The applicant has not made any 
demonstration that it will come into compliance.  Second, the applicant will need a renewable 
operating permit prior to commencing operations.  A compliance schedule to address violations 
is required as part of that permit.  Consequently, the Draft Permit must be denied. 
 

A. Michigan Regulations 
 

Under various state regulations, the permit must be denied because state regulations do 
not allow a new PSD permit to be issued to an existing facility that is not in compliance with the 
law.   
 

1. Michigan Regulation 336.1207 
 
Under state rules, MDEQ must deny the permit to install because the Karn Weadock 

facility will not operate in compliance with laws and regulations and will violate applicable 
Clean Air Act requires.  Such requirements include PSD requirements.   As discussed above, the 
NOV indicates that the existing facility is in violation of the PSD requirements.  However, the 
new PSD permit does not just cover the expansion, but also wraps in the existing facility.  This is 
done by way of the Flexible Grouping provisions.  The new PSD permit Flexible Grouping 
conditions apply to the “FG Facility” and describe the FG Facility as “All process equipment 
source-wide including equipment covered by other permits, grandfathered equipment and 
exempt equipment.”   
 

Rule 336.1207 states that a PSD permit shall be denied when “[t]he equipment for which 
the permit is sought will not operate in compliance with the rules of the department or state law” 
and when “[t]he equipment for which the permit is sought will violate the applicable 
requirements of the clean air act . . . including . . . [t]he requirements of prevention of significant 
deterioration of air quality.” R 336.1207.322  Consequently,  the equipment at the existing 

                                                 
320 Exhibit 158, Letter from Cheryl L. Newton, Acting Director, ARD, Region 5, to Jack Hansen, VP, Consumers 
Energy, In re Consumers Energy, Notice of Violation, EPA-5-08-MI-22 (hereinafter “Consumers NOV”).   
321 Id. 
322 R 336.1207 Denial of permits to install.  
Rule 207. (1) The department shall deny an application for a permit to install if, in the judgment of the department, 
any of the following conditions exist:  
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facility, including the equipment that is in violation of Clean Air Act requirements as indicated in 
the NOV, is “equipment for which the permit is sought.”  Id.  Until these NSR violations are 
resolved, this equipment is and will continue to be “not operat[ing] in compliance with the rules 
of the department or state law” and “violat[ing] the applicable requirements of the clean air act” 
including PSD requirements.  Consequently, the current application for a Permit to Install must 
be denied.  Id. 
 
 

2. Michigan Regulation 336.1203 
 

In addition to the Agency being required to deny the permit because the facility will not 
operate in compliance with CAA regulations, the Agency must also deny the permit because the 
application is incomplete.  In applying for a CAA PSD permit, the applicant must demonstrate 
that the emissions will not have an unacceptable air quality impact.  The application is 
incomplete because the applicant has failed to make such a demonstration.    

 
Without considering the violations detailed in the NOV, it is impossible to demonstrate 

that the facility will not have an unacceptable air quality impact.  Once again, because the 
application and the permit apply to the whole facility, emissions from the whole facility must be 
considered when modeling the air quality impacts.  It is impossible to demonstrate that the 
facility will not have an unacceptable air quality impact if the modeling did not account for the 
increased emissions that resulted from the activities covered in the NOV.   

 
Rule 336.1203 requires an applicant to submit “[d]ata demonstrating that the emissions 

from the process will not have an unacceptable air quality impact in relation to all federal, state, 
and local air quality standards.”  Process includes actions and operations at a source that emit air 
contaminants.  Rule 336.1101.323  As discussed above, since the permit extends its applicability 

                                                                                                                                                             
(a) The equipment for which the permit is sought will not operate in compliance with the rules of the department or 

state law.  
(b) Operation of the equipment for which the permit is sought will interfere with the attainment or maintenance of 

the air quality standard for any air contaminant.  
(c) The equipment for which the permit is sought will violate the applicable requirements of the clean air act, as 

amended, 42 U.S.C. §7401 et seq., including any of the following:  
(i) The standards of performance for stationary sources, 40 C.F.R. part 60, adopted by reference in R 336.1299.  
(ii) The national emission standards for hazardous air pollutants, 40 C.F.R. part 61, adopted by reference in R 

336.1299.  
(iii) The requirements of prevention of significant deterioration of air quality, R 336.2801 to R 336.2819 and R 

336.2823.  
(iv) The requirements of nonattainment new source review, R 336.2901 to R 336.2903, R 336.2907, and R 

336.2908.  
(v) The requirements for control technology determinations for major sources in accordance with 40 C.F.R. 

§63.40 to §63.44 and §63.50 to §63.56, adopted by reference in R 336.1299.  
 
323 R 336.1101 Definitions.  
(p)  "Process" means an action, operation, or a series of actions or operations at a source that emits or has the 
potential to emit an air contaminant.  Examples of a "process" include any of the following: 
 (i)  A physical change of a material. 
 (ii)  A chemical change of a material. 
 (iii)  The combustion of fuel, refuse, or waste material. 
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to all process equipment at the current facility through the “flexible grouping” provisions, such 
process equipment is appropriately considered part of the “process” and under the broad 
definitions of that term.  As such, the applicant was required to submit data on and modeling of 
the emissions from the whole facility, including the units covered by the NOV and the resultant 
increased emissions from those units.  The applicant did not.  Consequently, the application did 
not demonstrate that there will be no unacceptable air quality impact and is incomplete.   MDEQ 
must deny the permit or request data that considers the air quality impacts of the previous 
modifications detailed in the NOV as part of the processes proposed in the expansion.   
 

B. Renewal Operating Permit  
 

Even if MDEQ chooses to illegally disregard the NSR violations at the existing facility in 
the course of this permitting action, it will be required to deny the facility a ROP until the facility 
agrees to a schedule to bring it into compliance with all applicable regulations.    

 
1. The Renewal Operating Permit Must Impost A Compliance 

Schedule. 
 
 The applicant for a Title V permit must disclose its compliance status and either certify 
compliance or enter into an enforceable schedule of compliance to remedy violations. 42 U.S.C. 
7661b(b); 40 C.F.R.70.5(c)(8-9). In Michigan, applicable state regulations require permit 
applicants to include a schedule of compliance, describing how each emission unit will comply 
with all applicable requirements. R 336.1213(4). As a practical matter, if a facility is not in 
compliance at the time the permit is issued, the permitting agency must incorporate into the 
permit a schedule of compliance that includes a requirement for progress to resolve violations. R 
336.1213(4)(b).  As a result, the Title V permit must include an enforceable schedule of 
compliance for PSD to occur as well as emission and operational standards equivalent to a new 
facility in this source category.  
 

a. Since PSD Review Was Improperly Avoided, MDEQ Must 
Address This Non-Compliance in the Title V/ROP Permitting 
Process      

 
      Consumers Energy facilities improperly avoiding PSD review is directly relevant to Title 
V permitting for two reasons. First, as described above, ensuring compliance with the 
requirements originating in the Clean Air Act is a fundamental goal of the Title V/ROP 
permitting process. In turn, there is no more important Clean Air Act requirement than 
compliance with PSD. 
 
      PSD, along with non-attainment new source review, is a part of the larger New Source 
Review Program. Congress established the New Source Review (“NSR”) program in 1977. The 
NSR program was enacted for the purpose of protecting and enhancing “the quality of the 
Nation’s air resources so as to promote the public health and welfare and the productive capacity 
of its population.” 42 U.S.C. § 7401(b). NSR is a pre-construction permitting program that 
                                                                                                                                                             
 (iv)  The storage of a material. 
 (v)  The handling of a material. 
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serves two important purposes: first, it ensures that factories, industrial boilers and power plants 
comply with air quality standards when components are modified or added to these facilities; and 
second, NSR requires that new plants, or existing plants undergoing a major modification, install 
state of the art control technology. 42 U.S.C. § 7401(a)(1); 42 U.S.C. § 7401(a)(2). The program 
covers two distinct categories; (1) the construction of new industrial facilities, and (2) existing 
facilities that make any modifications that significantly increase pollution emissions and are not 
exempt from regulation. United States v. Ohio Edison Co., 2003 U.S. Dist. LEXIS 13799, *11 
(S.D. Ohio, Aug. 7, 2003). If a facility falls into one of these two categories, then the company is 
required to establish stringent emissions controls. 42 U.S.C. § 7411(a)(1). If a modification is 
known to substantially increase the amount of emissions from a facility, the facility must obtain 
pre-construction approval. Ohio Edison at *11; 42 U.S.C. § 7475.  
 
      Congress has defined a modification as, “any physical change in, or change in the method 
of operation of, a stationary source which increases the amount of any air pollutant emitted by 
such source or which results in the emission of any air pollutant not previously emitted.” 42 
U.S.C. § 7411(a)(4); see also 40 C.F.R. § 60.14(a) (U.S. EPA defining a modification as, “any 
physical change or operations change to an existing facility which results in an increase in the 
emission rate to the atmosphere of any pollutant to which a standard applies”). A determination 
that New Source Review has been triggered by site modifications would require the source to 
comply with new source requirements and apply state of the art pollution controls, which are 
much more stringent than emission limits proposed without a permit. 42 U.S.C. § 7411(a)(1); see 
also Ohio Edison, at *56. 
 
      The second reason why NSR is directly relevant to the Title V permitting process is the 
effect NSR has on the emission and operational standards that apply to the facility as contained 
in the Title V/ROP permit. It is expected that Consumers would apply for a ROP that applies to 
the whole facility, not just the expansion.  Any draft permit prepared by MDEQ must contain 
emission and operational standards based on the entire facility being subject to new source 
standards. For instance, since the facility should have undertaken PSD review, then entirely 
different emission and operational standards would apply than those proposed by MDEQ in the 
previous draft ROP permit for the existing source. Simply, in the absence of a PSD review, 
MDEQ cannot know which emission and operational standards apply to the Karn Weadock 
facility.  MDEQ, under its authority contained in R 336.1213(4)(c)(v), should require the 
applicant to disclose all information about all modifications at its facilities as part of providing a 
full and complete application upon which MDEQ can make its final permitting decisions.  Since 
it did not, the permit must be denied based upon the incomplete application. 
 
 

VII. THE DRAFT PERMIT DOES NOT CONTAIN TERMS AND CONDITIONS 
REQUIRING MACT FOR MERCURY AND OTHER HAZARDOUS AIR 
POLLUTANTS.  

 
The Permit cannot issue because it lacks appropriate case-by-case MACT determinations 

for mercury and other hazardous air pollutants (“HAPs”). The purpose of the Clean Air Act’s 
HAPs program is to force the stringent control of these highly detrimental pollutants because 
they could “cause, or contribute to, an increase in mortality or an increase in serious 
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irreversible[] or incapacitating reversible[] illness." New Jersey v. EPA, 517 F.3d 574, 577 (D.C. 
Cir. 2008) (quoting legislative history of Section 112).  Due to the importance of controlling 
HAPs, it is crucial that sources follow correct procedures for accurately identifying the 
maximum achievable control technology, or MACT.  As the U.S. Circuit Court of Appeals for 
the District of Columbia recently confirmed in New Jersey v. EPA, electric generating units are 
subject to the case-by-case MACT requirements laid out in Section 112 of the Clean Air Act. 
Any final permit for the Proposed Coal Plant, therefore, must include procedurally and 
substantively proper MACT limits for mercury and other HAPs.  

 
Congress enacted the present version of Section 112 to address two central concerns.  

First, the air pollutants addressed by Section 112 are very toxic, “pos[ing] a significant threat to 
public health.” S. Rep. No. 101-228, 1990 U.S.C.C.A.N. 3385, 3517 (1989).  When Congress 
amended the Act to create the currently applicable requirements, studies estimated that the 
“cancer incidence attributable to toxic air pollution may be as high as 500,000 fatal cases for 
those Americans now alive.” S. Rep. No. 101-225, 1990 U.S.C.C.A.N. 3385, 3514 (1989). 
Hazardous air pollutants “also cause widespread environmental degradation.” Id. Lakes and 
rivers in more than 45 states all across the United States are now posted with fish advisories and 
warnings for pregnant women and children because of high mercury levels in fish attributable to 
mercury emissions from coal-fired power plants. Michigan is no exception, with a statewide 
mercury fish consumption advisory for all inland lakes, reservoirs, and impoundments.324 

 
Second, Congress amended Section 112 in response to agencies’ persistent failure and 

delay in regulating these air toxics. Congress described efforts to reduce hazardous air pollution 
as “a record of false starts and failed opportunities,” and speculated that agency foot-dragging 
might be motivated by the fact that reductions might be “potentially very costly for some source 
categories or pollutants.” Id. at 3517-18. Those twin legislative concerns – enormously harmful 
pollutants, and regulatory agencies that had persistently failed to address them – resulted in a 
legal framework that demands strict limitations, and provides agencies with little discretion to 
relax or avoid those limits. 

 
The Draft Permit purports to meet MACT requirements for the Proposed Coal Plant’s 

HAPs, but it does not.  The Draft Permit is deficient because the MACT determination fails to 
establish an emission limit for each HAP the Proposed Coal Plant would emit, including but not 
limited to dioxins, radionuclides and cyanide.  These HAPs are ignored.  Furthermore, the 
MACT limit set in the draft permit for mercury and hydrogen chloride do not meet stringent 
MACT standards.  None of the HAP limits in the Draft Permit is based on proper “MACT floor” 
analyses, nor did DEQ undertake any beyond-the-floor investigation, as required.  Therefore, the 
DEQ should revise the Draft Permit after conducting an appropriate MACT analysis for all 
HAPs that will be emitted by the Proposed Coal Plant and properly surveying the emissions 
limits achieved by other similar sources, and subject such a revised Draft Permit to public review 
and comment.     
 

A. Mercury and Other HAPs Present Serious Public Health and Environmental 
Threats.  

 
                                                 
324 Exhibit 159, Michigan Department of Community Health, 2008 Michigan Family Fish Consumption Guide. 
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Mercury emissions from coal-fired power plants present a serious threat to public health 
and the environment.  Mercury is a toxic pollutant that is released into the atmosphere, deposits 
into rivers, lakes, and streams, converts into methylmercury, and bio-accumulates in fish.  
Ingestion of fish with elevated mercury levels can lead to impaired neurological development 
and other adverse health impacts in fetuses or young children.325  Children who are exposed to 
elevated levels of methylmercury in the womb are prone to experience detrimental impacts on 
cognitive thinking, memory, attention, language, and fine motor and visual spatial skills.326 
There is also evidence linking methylmercury exposure to increased risks of heart attacks.327 
 

Nationwide, approximately 6 to 8% of women of childbearing age are at risk of having 
blood mercury levels that exceed the level associated with possible health effects.328  As a result, 
every year between 316,588 and 637,233 children are born at risk of having been exposed to 
mercury levels in utero that could cause learning disabilities and other development problems.329  
Such exposure can lead to loss of IQ that affects the child throughout his or her lifetime.330  The 
resulting loss in productivity costs society an estimated $8.7 billion per year, approximately $1.3 
billion of which is attributable to mercury emissions from coal-fired power plants in the U.S.331  

 
While mercury emissions can travel hundreds or even thousands of miles, a significant 

portion of such emissions deposit near their source.332  As such, communities located near and 
                                                 
325 Exhibit 160, Mergler et al., Methylmercury Exposure and Health Effects in Humans: A Worldwide Concern, 
Ambio, Vol. 36 No. 1 (Feb. 2007).  
326 Exhibit 161, Toxicological Effects of Methylmercury, Executive Summary, National Academies Press, 2000.  
The complete report is available at http://www.nap.edu/openbook.php?isbn=0309071402; Exhibit 162, U.S. EPA, 
Mercury Study Report to Congress, EPA-452/R-97-003 (Dec. 1997), available at 
http://www.epa.gov/mercury/report.htm; Exhibit 163, Oken et al, Maternal Fish Consumption, Hair Mercury, and 
Infant Cognition in a U.S. Cohort, Environmental Health Perspectives, Vol. 113 No. 10 (Oct. 2005); Exhibit 164, 
Debes F, Budtz-Jørgensen E, Weihe P, White RF, Grandjean P. Impact of prenatal methylmercury toxicity on 
neurobehavioral function at age 14 years. Neurotoxicol Teratol Vol. 28 pp. 363-75 (2006); Exhibit 165, Grandjean 
P, Weihe P, White RF, Debes F, Araki S, Yokoyama K, Murata K, Sørensen N, Dahl R, Jørgensen PJ. Cognitive 
deficit in 7-year-old children with prenatal exposure to methylmercury. Neurotoxicol Teratol Vol. 19 pp. 417-28 
(2007); Exhibit 166, Lederman SA, Jones RL, Caldwell KL, Rauh V, Sheets SE, Tang D, Viswanathan S, Becker M, 
Stein JL, Wang RY, Perera FP. Relation between Cord Blood Mercury Levels and Early Child Development in a 
World Trade Center Cohort. Environ Health Perspective Vol. 116 pp. 1085-91 (2008); Exhibit 167, CJ, Kleinman 
KP, Hu H, Gillman MW, Maternal fish intake during pregnancy, blood mercury levels, and child cognition at age 3 
years in a US cohort. Am J Epidemiol Vol. 167 pp. 1171-81 (2008).   
327 Exhibit 168, Grandjean P, Murata K, Budtz-Jørgensen E, Weihe P. Cardiac autonomic activity in methylmercury 
neurotoxicity: 14-year follow-up of a Faroese birth cohort. J Pediatr 2004; 144: 169-76; Exhibit 169, Guallar E, 
Sanz-Gallardo MI, Van't Veer P, Bode P, Aro A, Gómez-Aracena J, Kark JD, Riemersma RA, Martin-Moreno JM, 
Kok FJ, Heavy Metals and Myocardial Infarction Study Group. Mercury, fish oils, and the risk of myocardial 
infarction. N Engl J Med 2002; 347:1747-1754. 
328 Exhibit 170, Report to Congress ; U.S. Centers for Disease Control, Blood Mercury Levels in Young Children 
and Childbearing-Aged Women – United States, 1999-2002 (Nov. 5, 2004).    
329 Exhibit 171, Trasande, L., Landrigan, P.J., and Schechter, C., Public Health and Economic Consequences of 
Methyl Mercury Toxicity to the Developing Brain. Environmental Health Perspectives, 113(5), 590-596 (May 2005). 
330 Id.  
331 Id.  
332 Exhibit 172, Hutcheson, M. et al., Freshwater Fish Mercury Concentrations in a Regionally High Mercury 
Deposition Area, Water Air Soil Pollution (Dec. 2007); Exhibit 173, Evers, DC, et al., Biological Mercury Hotspots 
in the Northeastern United States and Southeastern Canada, BioScience 57:1-15 (Jan. 2007); Exhibit 174, Sullivan, 
T.M., et al., Local Impacts of Mercury Emissions from the Monticello Coal Fired Power Plant, Brookhaven National 
Laboratory, Upton NY, Miles College, Fairfield AL (October 2006) Environmental Sciences Department, 
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downwind of a major source of mercury emissions, such as a coal-fired power plant, will bear 
the brunt of the public health and environmental impacts of those emissions.  Reductions in 
emissions from major sources of mercury will reduce mercury concentrations in fish and animal 
species living near those sources.333   

 
Mercury contamination is a serious problem in Michigan.  Every year, sources in 

Michigan release more than 7,000 pounds of mercury into the atmosphere.334  Of these 
emissions, approximately 38% come from coal-fired power plants.  In Michigan, at least 10,000 
newborns per year potentially have been exposed to elevated mercury levels, thereby putting 
them at risk of developmental problems.335  In addition, all of Michigan’s 11,000 inland lakes 
and more than 844 miles of rivers and streams have fish consumption advisories limiting the 
amount of fish that should be eaten due to concerns about elevated mercury levels.336      
 
 In light of the serious public health and environmental threat posed by mercury 
emissions, the Michigan DEQ has identified the reduction and elimination of mercury emissions 
as a high priority for the state.  In the recent Michigan DEQ Mercury Strategy Staff Report the 
agency identified “reduce[ing] coal-fired utility releases and past contamination from mercury 
legacy sites associated with coal-fired utility plants” as a priority for achieving the elimination 
goal.  The Proposed Coal Plant would, unfortunately, run counter to the mercury elimination 
goal by emitting 63.4 pounds of mercury per year for the likely 50 year lifetime of the plants.337  
In addition, the Plant would lead to significant direct loading of mercury to Saginaw Bay and the 
Saginaw River from coal and waste pile runoff, as well as effluent. This loading is in violation of 
Michigan’s laws and regulations governing anti-degradation under the Clean Water Act.  
 

While mercury is the HAP of greatest concern released by coal-fired power plants, it is 
far from the only one.  EPA has developed a “selected” listing of approximately 67 HAPs 
emitted by coal-fired power plants, including arsenic, beryllium, cadmium, chromium, selenium, 
hydrogen chloride, dioxins, lead, and manganese.338  The agency has identified emissions from 
coal-fired power plants of a number of these HAPs as raising potential concerns for carcinogenic 
                                                                                                                                                             
Environmental Research Technology Division; Exhibit 175, Gerald J. Keeler, Matthew S. Landis, Gary A. Norris, 
Emily M. Christianson, and J. Timothy Dvonch, Sources of Mercury Wet Deposition in Eastern Ohio, USA, 
Environ. Sci. Technol., 40 (19), 5874 -5881, 2006; Exhibit 176, Testimony of Gerald J. Keeler, In the Matter of: 
Proposed New 35 Ill. Admin. Code 225 Control of Emissions From Large Combustion Sources (Mercury), Illinois 
Pollution Control Board R06-25 (April 23, 2006).  
333 Exhibit 177, Florida Department of Environmental Protection, Integrating Atmospheric Mercury Deposition with 
Aquatic Cycling in South Florida (Nov. 2003), available at 
ftp://ftp.dep.state.fl.us/pub/labs/assessment/mercury/tmdlreport03.pdf 
334 Exhibit 178, Michigan Department of Environmental Quality, Mercury Strategy Staff Report (Jan. 2008), at 28-
29, available at http://www.michigan.gov/documents/deq/MDEQ_MSWG_FinalReportJan2008.pdf_222256_7.pdf.  
335 Id. at 4.  
336 Michigan Department of Community Health, 2007 Michigan Family Fish Consumption Guide, available at 
http://www.michigan.gov/documents/FishAdvisory03_67354_7.pdf.   
337 Additional mercury would be released by the three other coal-fired power plants currently proposed in Michigan 
– the Holland Board of Public Works plant, Wolverine Power Cooperative plant, and the plant proposed by the 
Lansing Board of Water and Light.   
338 Regulatory Finding on the Emission of Hazardous Air Pollutants From Electric Utility Steam Generating Units, 
65 Fed. Reg. 79,825, 79,828 (Dec. 20, 2000) (“Regulatory Finding”); see also Exhibit 179, U.S. Environmental 
Protection Agency, Study of Hazardous Air Pollutant Emissions from Electric Utility Steam Generating Units—
Final Report to Congress (“Utility Study”), ES 1-2 (Feb. 1998).   
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and other effects.339  Such impacts are of even greater concern in the Bay City area given its long 
legacy of significantly elevated levels of dioxin and other pollutants and accompanying elevated 
cancer risk figures.340  As such, it is imperative from both a legal and public health perspective 
that the Michigan DEQ require the greatest possible reduction in the emission of mercury and 
other HAPs from the Proposed Coal Plant.   

 
 
B. Section 112 of the Clean Air Act Requires a Case-by-Case MACT 

Determination for Each Source of HAPs at the Proposed Coal Plant.  
 

MDEQ correctly determined that Clean Air Act Section 112(g) applies to the Proposed 
Coal Plant.  42 U.S.C.§ 7412(g); S. Alliance for Clean Energy v. Duke Energy Carolinas, LLC, 
Case No. 1:08-cv-318, Slip Op. (W.D.N.C. Dec. 2, 2008); Memorandum of Robert J. Meyers, 
Principal Deputy Assistant Administrator, U.S. EPA, to Regional Administrators, Re: 
Application of CAA Section 112(g) to Coal and Oil Fired Electric Utility Steam Generating 
Units that Began Actual Construction or Reconstruction Between March 29, 2005, and March 
14, 2008 (January 7, 2009) (“Meyers Memo”).  New and modified major sources of HAPs that 
are electric utility steam generating units have been subject to Section 112(g) since December 
20, 2000, when the U.S. EPA Administrator issued a determination under Section 112(n) that it 
was “appropriate and necessary” to regulate coal- and oil-burning electric generating units 
(EGUs) under the HAPs program. Regulatory Finding on the Emissions of Hazardous Air 
Pollutants From Electric Utility Steam Generating Units, 65 Fed. Reg. 79,825, 79,827 (Dec. 20, 
2000) ("2000 Determination"). The EPA’s determination resulted in the listing of such EGUs 
under Section 112(c).  National Emission Standards for Hazardous Air Pollutants: Revision of 
Source Category List Under Section 112 of the Clean Air Act, 67 Fed. Reg. 6521, 6522, 6524 
(Feb. 12, 2002). In rejecting the EPA’s subsequent attempt “de-list” coal-fired EGUs, New 
Jersey, 517 F.3d at 583, the D.C. Circuit affirmed the applicability of these requirements.  EPA 
has since recognized this fact.  See Meyers Memo, supra. 

To protect public health and the environment from the significant threat posed by HAPs, 
Congress required stringent emission limits that represent MACT.  MACT for new sources is 
defined as   

the emission limitation which is not less stringent that the emission 
limitation achieved in practice by the best controlled similar 
source, and which reflects the maximum degree of reduction in 
emissions that the permitting authority, taking into consideration 
the cost of achieving such emission reduction, and any non-air 
quality health and environmental impacts and energy requirements, 
determines is achievable by the constructed [ ] major source.  

40 C.F.R. § 63.41.  Michigan has adopted these implementing regulations by reference. Mich. 
Admin. Code R. 336.1299(e). 
                                                 
339 Regulatory Finding, 65 Fed. Reg. at 79,827. 
340 See U.S. EPA, National Air Toxics Assessment, “1996 Estimated County Median Cancer Risk, All Carcinogens 
– Michigan Counties,” available at http://www.epa.gov/nata/maprisk.html (select Michigan and All Pollutants) 
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In order to satisfy the MACT requirements, an applicant and permitting agency are 

required to engage in a case-by-case analysis that satisfies at least the following standards for 
each source of HAPs: 
 

• Set a MACT Floor: Section 112 requires that, at a minimum, a MACT limit “shall not 
be less stringent than the emission control which is achieved in practice by the best 
controlled similar source.”  42 U.S.C. § 7412(d)(3); 40 C.F.R. 63.43(d)(1).  Therefore, 
for each HAP, MDEQ and Consumers must identify the individual best performing 
similar source and determine the emission performance that the source achieves in 
practice.  Each HAP source at the Proposed Coal Plant must then be required to at least 
meet the level of performance that the identified source actually achieves, which is 
known as the “MACT floor.” This MACT floor must be required for the proposed source 
regardless of cost, technical or economic feasibility, or achievability.  National Lime 
Association v. EPA, 233 F.3d 625, 640 (D.C. Cir. 2000).   

 
• Require “Beyond the Floor” Standards That Are Achievable: Having identified the 

MACT floor, MDEQ and Consumers must then determine whether further HAP 
reductions are “achievable” in light of “the cost of achieving such emission reduction, 
and any non-air quality health and environmental impacts and energy requirements.”  42 
U.S.C. § 7412(d)(2).  In order to fulfill this requirement, the applicant and MDEQ must 
carefully evaluate all available methods for reducing HAP emissions below the MACT 
floor, and provide thorough documentation for rejecting any such options.  40 C.F.R. 
63.43(e)(xii).  While cost may be a consideration at this stage of the MACT analysis, the 
non-air quality health and environmental impacts of other control methods must also be 
considered.  National Lime, 233 F.3d at 634-35.  If beyond-the-floor reductions are 
achievable, then Consumers must be required to achieve those reductions as MACT.  

 
• Consider a Full Range of Methods for Limiting HAP Emissions: The MACT limit for 

each HAP must reflect the use of “measures, processes, methods, systems, or techniques” 
to reduce HAP emissions.  42 U.S.C. § 7412(d)(2).  In addition to pollution controls 
MDEQ and Consumers must evaluate, both alone and in combination, process changes, 
design requirements, and other steps for reducing HAP emissions.  Sierra Club v. EPA, 
479 F.3d 875, 882-83 (D.C. Cir. 2007); National Lime, 233 F.3d at 634-35.  In particular, 
given that the type of coal can impact emissions of HAPs, an evaluation of the emission 
reductions that can be achieved through the use of different coal blends must be included 
in establishing MACT.  Sierra Club, 479 F.3d at 881-82 (holding that EPA erred in not 
evaluating the use of cleaner forms of clay when establishing MACT standards for 
cement kilns).   

 
• Construe “Similar Source” Broadly: Consistent with the Clean Air Act’s requirement 

that process changes, substitutions, and other non-technology controls are to play a 
preferential role in reducing HAPs, National Lime, 233 F.3d at 634, MDEQ and 
Consumers must broadly define the universe of sources that it considers to be “similar” to 
the proposed source.  Inappropriately limiting the definition of “similar sources” would 
have the impermissible effect of eliminating potentially available technologies and 
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processes that could significantly reduce HAP emissions.   For example, it is not 
appropriate to categorize sources based on the control technologies they plan to use; 
instead, MACT requires an identification of the best controlled similar source regardless 
of what control technologies are used, and then an evaluation of whether additional 
reductions are achievable.    

 
• Set an Emission Rate Limit, Not Just a Percent Reduction: MACT emission limits for 

each HAP must be expressed in the form of an emission rate limit (e.g., lb/MWh), rather 
than simply a percent reduction (e.g., achieve 90% reduction in emission of mercury).  
Emission rate limits are required because a percent reduction would reflect only 
reductions achieved through the use of add-on pollution controls, while ignoring 
reductions achieved through the use of additional methods for controlling HAP 
emissions.   

 
• Require Limits for All HAPs: When a source is subject to the MACT requirements, the 

Act requires that emission limits be established for each and every HAP that a facility 
will emit.  National Lime, 233 F.3d at 634.  Therefore, MDEQ and Consumers must 
specifically identify each HAP that would be emitted by each source at the Proposed Coal 
Plant, and ensure that a MACT limit is required for each such HAP emission.    

 
• Surrogates May Be Used Only In Limited Circumstances: While MACT emission 

limits may focus on categories of HAPs that are represented by a surrogate pollutant, a 
surrogate may be used only if the surrogate is specifically linked with each HAP that it is 
intended to represent.  Mossville Environmental Action Now v. EPA, 370 F.3d 1232, 
1242-43 (D.C. Cir. 2004).  In order to rely on a surrogate, MDEQ and Consumers must 
demonstrate that: (1) the surrogate and the class of pollutants it represents are “invariably 
present” together in the emissions; (2) the applicable control technology 
“indiscriminately captures” both the surrogate and the represented pollutants; and (3) 
these controls are the “only means by which facilities ‘achieve’ reductions” in the target 
pollutants.  Sierra Club v. EPA, 353 F.3d 976, 984 (D.C. Cir. 2004), citing National 
Lime, 233 F.3d at 639.  Without such a showing for each HAP purportedly covered by a 
surrogate, the surrogate approach cannot be used for that HAP.  

 
• BACT Does Not Equal MACT: Despite some similarities, BACT and MACT require 

fundamentally different analyses.  In particular, while cost and collateral energy and 
environmental impacts may be considered in setting BACT emission limits, they may not 
be used in setting the MACT floor for HAPs.  Instead, as explained above, cost and other 
collateral concerns are irrelevant to the MACT floor analysis, and may only be factored 
into the determination of whether beyond-the-floor reductions can be achieved.  As such, 
it would be improper to simply use an emission limit established through a BACT 
analysis as a MACT limit because the BACT limit is likely to be less stringent than what 
MACT would require. This conclusion is true for both full load operations and periods of 
startup, shutdown, and malfunction.  
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While MDEQ claims to have properly followed each of these required steps for a MACT 
analysis, unfortunately the emission limits proposed for mercury and other HAPs reveal that 
MDEQ’s MACT analyses are flawed.  
 
 

C. The Draft Permit does not include adequate MACT limits for each and every 
hazardous air pollutant that will be emitted by the Proposed Coal Plant. 

 
When a source is subject to the MACT requirements, the Act requires that emission 

limits be established for each and every HAP that a facility will emit. National Lime, 233 F.3d at 
634. The U.S. EPA has identified 67 different HAPs that are emitted by coal-fired power 
plants.341  The Draft Permit fails to require MACT for each of these HAPs by omitting entirely 
several HAPs, inappropriately grouping HAPs together, and using surrogates in place of limits 
on the HAPs themselves.  

 
1. The Draft Permit does not include MACT limits for a number of 

specific HAPs.  
 

As an initial matter, the Draft Permit is inadequate because it contains HAP limits for 
only mercury, hydrogen fluoride, and hydrogen chloride.  (Draft Permit at 9-10).   In the Public 
Participation Documents, MDEQ also reports that it is proposing to use the emission limits for 
HCL and HF, filterable PM, and VOC as surrogates for acid/inorganic HAPs, metal HAPs, and 
organic HAPs, respectively.  (PPD at 50-51).  MDEQ, however, only includes 10 HAPs in the 
category of metal HAPs, and identifies only two HAPs (dioxins and furans) in the category of 
organic HAPs.  (Id.; see also Permit App. Dec. 11, 2008 Revised Appendix J at 8).   
 

EPA’s report to Congress lists numerous additional HAPs that are not included in the 
Draft Permit.342  For example, the analysis makes no mention of cyanide, acetaldehyde, benzene, 
benzyl chloride, isophorone, methyl chloride, methyl ethyl ketone, or propionaldehyde.  Nor 
does it include any discussion of whether and how these pollutants are covered within the HAP 
categories defined or why such HAPs should be excluded, with appropriate technical support. A 
table of HAPs accompanying these comments presents the list of HAPs for which test data are 
available at one or more coal-burning power plants.343  These tests were conducted by EPRI and 
the Department of Energy, among others, in support of a probable MACT standard in the mid-
1990s.  MDEQ and Consumers must evaluate this list, determine each of the listed HAPs that 
would be emitted by the Proposed Coal Plant, and establish MACT limits for each such HAP. 

 
Consumers attempts to justify the failure to include one HAP – radionuclides – on the 

basis that it is purportedly not subject to the MACT requirements and that radionuclide emissions 
from coal-fired power plants do not pose a health risk.  (Permit App. Dec. 11, 2008 Revision to 
Appendix J at 6-7).  Radionuclides, however, are a listed pollutant under Section 112(b) of the 

                                                 
341 Exhibit 155, Study of Hazardous Air Pollutant Emissions from Electric Utility Steam Generating Units – Final 
Report to Congress, EPA 453/R-98-004a, February 1998. Volume 2, Tables A-1 and A-4. (hereinafter “RTC Vol. 
2”). 
342 Id. at Tables A-1 and A-4 (“RTC Vol 2”). 
343 Exhibit 180, Electric Generating Unit HAP table.  



 130

Clean Air Act and, therefore, MACT applies.  In addition, U.S. EPA’s analysis from more than a 
decade ago shows that radionuclide emission risks can be significant (i.e., greater than 1 in a 
million excess cancer risk, for example) for many plants, which demonstrate that MDEQ must 
also regulate their emission pursuant to Rule 901 and MEPA.344  As such, radionuclides 
emissions from the Proposed Coal Plant must be subjected to MACT limits.   

 
 

2. The MACT analysis is based on inappropriate grouping of HAPs 
and the use of inappropriate surrogates for each group.  

 
MDEQ’s attempt to categorize the various HAPs into three groupings (acid/inorganic 

HAPs, metal HAPs, and organic HAPs) and to regulate them through the use of surrogates is also 
flawed.  Contrary to the lax use of surrogates for setting MACT limits, courts have clarified that 
surrogate limits are only allowed in lieu of direct limits under limited circumstances. National 
Lime, 233 F.3d at 637-39; Sierra Club v. EPA, 353 F.3d 976, 982-985 (D.C. Cir. 2004) (Sierra 
Club I). The permitting authority must specifically link the chosen surrogate with each HAP that 
it is intended to represent.  See Mossville Envtl. Action Now v. EPA, 370 F.3d 1232, 1243 (D.C. 
Cir. 2004) (rejecting EPA’s use of vinyl chloride as a surrogate for all HAP from PVC 
production facilities, as the agency was required to “establish a correlation between the surrogate 
and the HAP” by affirmatively identifying each HAP that the facility would emit and linking 
each to the chosen surrogate). Needless to say, there is no connection by DEQ, much less one 
that satisfies the legal requirements for MACT determinations, of any specific link between each 
of the 67+ HAPs to be emitted by the Proposed Coal Plant and the vague surrogates MDEQ’s 
Public Participation Documents reference.  See National Lime, 233 F.3d at 639; Mossville, 370 
F.3d at 1243.  
 

a. Particulate matter is not a proper surrogate for the metallic 
HAP group.   

 
With respect to particulate matter, the D.C. Circuit has stated that: 
 

[Particulate matter is a reasonable surrogate for HAPs if (1) “HAP 
metals are invariably present… in particulate matter];” (2) 
“[Particulate matter] control technology indiscriminately captures 
HAP metals along with other particulates;” and (3) [Particulate 
matter] control is the only means by which facilities ‘achieve’ 
reductions in HAP metal emissions.” 

 
Sierra Club I, 353 F.3d at 984 (quoting National Lime, 233 F.3d at 639). Assuming it was 
MDEQ’s intent to use the limit on PM as a surrogate for all metal HAPs, this approach fails to 
meet the minimum criteria set forth by the D.C. Circuit.  HAP metals are not invariably present 
in PM, particulate controls do not indiscriminately capture HAP metals, and facilities achieve 
reductions in HAP metal emissions by means other than PM control. 
 

                                                 
344 RTC Vol. 2.  
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First, the use of PM as a surrogate for metallic HAPs is inappropriate because HAP 
metals are not invariably present in particulate matter from coal plants. To the extent MDEQ 
intended to use filterable particulate matter (PM measured by Method 5) as a surrogate for 
control of non-mercury metallic HAPs (including antimony, arsenic, beryllium, cadmium, 
chromium, lead, manganese, nickel, and selenium and cobalt), MDEQ failed to recognize that 
these elements are not all consistently present in particulate matter from the proposed boiler and 
at the inlet to the particulate control device.345  Rather, some can be present as gases, and 
therefore are not removed by pollution-control devices that limit filterable particulate matter. 
Selenium is the most problematic in this respect: 50% to 100% of the selenium in coal exists as a 
vapor in exhaust gases. Up to 52% of the arsenic also may be present as a gas.  Further, 
depending upon the fuel and control train, some of the otherwise nonvolatile trace metals, 
including chromium, nickel, cadmium compounds, and cobalt, may be present in the vapor 
phase.346  Particulate matter cannot, therefore, serve as a viable surrogate for the above-described 
HAPs. 
 
 In addition, particulate controls for coal plants do not indiscriminately capture HAP 
metals.  Metallic HAPs that are present in particulate matter are, as a general matter, volatilized 
in the boiler, and condense as very fine particulate matter or nanoparticles (typically smaller than 
1 micron) in the pollution control train.347  The highest concentrations of most metallic HAPs are 
consistently found in the smallest particles.348  Particulate-matter control devices do not capture 
these smaller particles as efficiently as they do larger particles.349  The larger particles that are 
collected by typical particulate controls (e.g, a fabric filter baghouse) contain far less metallic 
HAPs than the smaller particles that are not captured by the PM control device. The particulate 
collection efficiency for conventional baghouses designed to collect PM10 is generally lower for 
the tiny particles than for larger particles; as a result, they capture “particulate matter,” while 

                                                 
345 Exhibit 181, Minghou Xu, Rong Yan, Chunguang Zheng, Yu Qiao, Jun Han, and Changdong Sheng, Status of 
Trace Element Emission in a Coal Combustion Process: A Review, Fuel Processing Technology, v. 85, 2003, pp. 
215-237 (Xu et al); Exhibit 182, William P. Linak and Jost O.L. Wendt, Trace Metal Transformation Mechanisms 
During Coal Combustion, Fuel Processing Technology, v. 39, 1994, pp. 173-198. 
346 http://www.epa.gov/ttn/atw/hlthef/hapindex.html, “Health Effects Notebook for Hazardous Air Pollutants”, US 
Environmental Protection Agency, Technology Transfer Network, Air Toxics Website, Accessed on 04/21/2009 
347 Exhibit 183, R.C. Flagan and S.K. Friedlander, Particle Formation in Pulverized Coal Combustion – A Review, 
In:  Recent Developments in Aerosol Science, D.T. Shaw (Ed.), 1978, Chapter 2; Exhibit 184, A.S. Damale, D.S. 
Ensor, and M.B. Ranade, Coal Combustion Aerosol Formation Mechanisms: A Review, Aerosol Science & 
Technology, v. 1, no. 1, 1982, pp. 119-133.  See also S.K. Friedlander, Smoke, Dust, and Haze  Fundamentals of 
Aerosol Dynamics, 2nd Ed., Oxford University Press, 2000. 
348 Exhibit 185, Richard L. Davidson and others, Trace Elements in Fly Ash, Environmental Science & Technology, 
v. 8, no. 13, December 1974, pp. 1107-1113; Exhibit 186, E.S. Gladney and others, Composition and Size 
Distribution of In-State Particulate Material at a Coal-Fired Power Plant, Atmospheric Environment, v. 10, 1976, pp. 
1071-1077; Exhibit 187, John M. Ondov, Richard C. Ragaini, and Arthur H. Biermann, Emissions and Particle-size 
Distributions of Minor and Trace Elements at Two Western Coal-fired Power Plants Equipped with Cold-side 
Electrostatic Precipitators, Environmental Science & Technology, v. 13, 1979, pp. 946-953; Exhibit 188, W.P. Linak 
and others, Comparison of Particle Size Distributions and Elemental Partitioning from Combustion of Pulverized 
Coal and Residual Fuel Oil, J. Air & Waste Manage. Assoc., v. 50, 2000, pp. 1532-1544. 
349 Exhibit 189, U.S. EPA, AP-42, Section 1.1, Bituminous and Subbituminous Coal Combustion; Exhibit 190, 
M.W. McElroy et al., Size Distribution of Fine Particles from Coal Combustion, Science, v. 215, no. 4528, January 
1, 1982. 
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allowing most of the metallic HAPs (which exist primarily in smaller particles) to escape.350 As a 
result, particulate matter controls do not “indiscriminately” capture HAP metals at the same rate 
as other particulates; they favor the larger, non-metallic HAP-laden particles.  For example, one 
study found that particles smaller than 1 micron made up 5% of the total particle mass before the 
particle control device while after the device, they made up 50% of the mass.351  
 
 Moreover, particulate matter control is not the only means by which similar facilities 
achieve reductions in HAP metal emissions, as required by the D.C. Circuit Court of Appeals if 
PM is to serve as a surrogate for HAPs: 
 

other inputs [such as fuel type] must “affect HAP metal emissions 
in the same fashion than they affect the other components of 
[particulate matter.]” Put another way, “[particulate matter] might 
not be an appropriate surrogate for HAP metals if switching fuels 
would decrease HAP metal emissions without causing a 
corresponding reduction in total [particulate matter] emissions. The 
reason is clear: if EPA looks only to [particulate matter], but HAPs 
are reduced by altering inputs in a way that does not reduce 
[particulate matter], the best achieving sources, and what they can 
achieve with respect to HAPs, might not be properly identified. 

  
Sierra Club I, 353 F.3d at 985 (quoting National Lime, 233 F.3d at 639).  Several “other inputs” 
affect HAP metal emissions in a different fashion than they affect particulate matter emissions. 
Id.   

1. “[S]witching fuels would decrease HAP metal emissions without causing a 
corresponding reduction” in total particulate matter. Id.  Different coals contain 
different quantities of metallic HAP but the same amount of ash. Thus, the 
particulate residue that results from burning different coals can contain more, or 
less, metallic HAP. Accordingly, utilizing a cleaner coal (or less coal, or no coal) 
can reduce metallic HAP emissions, without reducing particulate emissions.   

 
The effect of fuel-related inputs on metallic HAP emissions differs from such 
inputs’ effect on particulate matter for three reasons. First, the ash352 content of 
the coal used as a fuel determines the particulate matter concentration in a plant’s 
flue gases.353  It is well known that the ash content of coal can remain stable while 

                                                 
350 AP-42, Section 1.1 at Table 1.1-5; see also Exhibit 117 (169), JoAnn S. Lighty, John M. Veranth, and Adel F. 
Sarofim, Combustion Aerosols: Factors Governing their Size and Composition and Implications to Human Health, 
J. Air & Waste Manage. Assoc, v. 50, 2000, pp. 1565-1618, at 1582.  
351 McIlvaine Roundtable, J. Pavlish, Toxic Emissions by Utility Coal-Fired Boilers, Trace Metals in Combustion 
Systems, May 15, 2008. 
352 Ash is a measure of the inorganic material present in coal.  This inorganic material is not burned, but becomes 
bottom ash, removed in the boiler, and fly ash, which becomes airborne and is particulate matter.  About 80% of the 
ash becomes fly ash.  See, e.g., Gary L. Borman and Kkenneth W. Ragland, Combustion Engineering, WCB 
McGraw-Hill, 1998, pp. 522-523 and Exhibit 9, Table 1.1-4 (filterable PM emission factors expressed as a constant 
times the ash content). 
353 Exhibit 191, J-I. Yoo and others, Particle-Size Distributions and Heavy Metal Partitioning in Emission Gas from 
Different Coal-Fired Power Plants, Environmental Engineering Science, v. 22, No. 2, 2005. 
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the trace elements can vary significantly.  Alternatively, a PC boiler—like the one 
being proposed by Consumers-- can switch from a coal containing low amounts 
of HAPs, to a similar coal containing higher amounts of HAPs, increasing HAP 
emissions without affecting particulate matter emissions. Such alterations in fuel 
supply thus “affect HAP metal emissions” in a far different fashion than they 
affect particulate matter. Sierra Club I, 353 F.3d at 985. 
 

2. Most of the particulate matter mass (98% of total PM mass) is bigger than 1 
micron.354  Indeed, the sum of the non-mercury metallic HAPs in stack gases 
reported in lb/MMBtu is less than 1% of the filterable PM reported in the same 
units. The other 99% of the particulate mass is mostly oxides of silica, iron, 
sodium, calcium, and potassium.  These substances are affected by different 
chemical and physical mechanisms than the metallic HAPs, which are controlled 
by volatilization and condensation reactions that concentrate them in the very 
smallest particles with the largest surface area.  Thus, particulate matter per se is 
too diverse and the target HAP fraction too small to serve as a surrogate for less 
than 1% of the whole.  
 

3. Finally, as explained above, the prescribed particulate matter limit could be met 
by removing the larger particles, without removing (or less efficiently removing) 
the smaller particles where the metallic HAPs are found.  The removal efficiency 
of the proposed particulate matter control device -- fabric filter baghouse – is 
much greater for big particles than small particles.  Thus, the most commonly 
used particulate control devices, including the device proposed here to comply 
with MACT (a conventional baghouse designed to remove total filterable 
particulate matter) capture a large fraction of coarse particulates, but are far less 
effective in capturing finer particulates where the non-mercury metallic HAPs are 
found, thus providing low total particulate emissions but high metallic HAP 
emissions. A baghouse designed to capture fine particulates might produce similar 
emissions of total particulates, but very different metallic HAP emissions. 

 
 

 For all of these reasons, the draft permit’s limit on filterable PM and the design 
requirement to operate a “fabric filter” do not provide a legally sufficient MACT limit for all 
non-mercury metallic HAP.355 
 

b. VOC is not a proper surrogate for the organic HAPs group. 

                                                 
354 AP-42 Section 1.1, at Table 1.1-6. 
355  There are numerous additional problems with MDEQ’s attempted use of PM as a surrogate.  For example, any 
use of particulate matter as a surrogate for trace-metal HAP would, first, need to be limited to only those HAP that 
are consistently present in particulate matter. Second, it would need to be based on the fine fraction of PM (PM less 
than 1 micron in diameter).  As set forth above, including larger particulates disrupts the necessary relationship 
between the surrogate (particulate matter) and the regulated HAP (trace metals). Direct limits on and controls for 
PM of less than 1 micron are feasible now, see [PM2.5 BACT section], and thus must be included in the permit as 
MACT limits if PM is to be used as a surrogate for metallic HAPs. Third, surrogate limits on PM of less than 1 
micron must be continuously monitored, and serve as a continuous indicator of HAP emissions.  MDEQ therefore 
must include monitoring methods that accurately measure these smallest PM particles. 
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MDEQ’s proposal to group together all organic HAPs from the Proposed Coal Plant and 

use VOCs as a surrogate is also unsupported.  First, there is no explanation of whether or how 
the “organic HAPs” grouping is appropriate.  In fact, the behavior of the various organic HAP 
compounds is often quite disparate.  For example, dioxins are organic chemical compounds 
created through the combination of heat and chlorine. As such, dioxins presumably are grouped 
under organic HAPs along with benzene, yet the formation mechanisms for dioxin in the boiler, 
as well as its subsequent fate after leaving the boiler, are significantly different than benzene. 
Additional examples of dissimilarity just for the abbreviated list of organic HAPs that can be 
emitted by the Proposed Coal Plant include benzo(a)- anthracene (and any of the other polycyclic 
aromatic hydrocarbons), biphenyl, isopherone, and methyl chloride. Other dissimilarities also 
exist.  MDEQ has to demonstrate that there is similarity before grouping these disparate HAPs 
into one category. 

 
 In addition, VOCs are not adequate surrogates for all organic HAPs because there are 
three classes of organic HAPs that behave differently during combustion: (1) volatile organic 
compounds, which are gases, for which the VOC as proposed may be an appropriate surrogate; 
(2) semi-volatile organic compounds, which may be gases or solids, depending on where in the 
exhaust gas train they are; and (3) particulate organic compounds, such as polynuclear aromatic 
compounds and dioxins, which are present in the particulate fraction.  The different 
characteristics of these groups are evident in physical and chemical data for the subject organic 
HAPs as reported in standard handbooks.356  A single indicator, such as VOC, cannot be used as 
a surrogate for these three diverse groups of chemicals, as they are chemically and physically 
dissimilar.  Several of these compounds are not products of incomplete combustion, like VOCs, 
but rather are formed via distinct chemical reaction pathways.  Polynuclear aromatic 
hydrocarbons are formed in condensation reactions.357  Dioxins are formed from the reaction of 
unburned hydrocarbons and chlorine.  Dioxins form in the pollution control equipment at flue 
gas temperatures of 450 to 650 F.  Low chlorine fuels, such as pet coke and subbituminous coals, 
would form less dioxins than bituminous coals, which contain much higher amounts of 
chlorine.358  As a result, the Proposed Coal Plant’s dioxin emissions can vary inversely to other 
emissions. 
 
 In terms of controls, VOC control does not indiscriminately capture organic HAPs, and 
facilities achieve reductions in organic HAP emissions by means other than VOC control.  Thus, 
VOC cannot be a surrogate for HAPs.  There are pollution-control methods that would reduce 
the Proposed Coal Plant’s organic HAP emissions, without producing a corresponding reduction 
in the plant’s VOC emissions.  An undefined term “good combustion practices” is the only 
means by which MDEQ proposes to control VOC and therefore organic HAP. This operational 
standard presumably includes changes in combustion residence time, turbulence, and 
                                                 
356 John A. Dean, Lange's Handbook of Chemistry, 13th Ed., McGraw Hill Book Co., 1985; Robert H. Perry and 
Don W. Green, Perry's Chemical Engineers' Handbook, 7th Ed., 1997; David R. Lide (Ed.), CRC Handbook of 
Chemistry and Physics, CRC Press, 75th Ed., 1994.  
357 William Bartok and Adel F. Sarofim, Fossil Fuel Combustion: A Source Book, John Wiley & Sons,, 1991; J. 
Warnatz, U. Maas, and R.W. Dibble, Combustion: Physical and Chemical Fundamentals, Modeling and Simulation, 
Experiments, Pollutant Formation, 2nd Ed., Springer, 1999; D.J. Hucknall, Chemistry of Hydrocarbon Combustion, 
Chapman and Hall, 1985. 
358 Helsinki University of Technology, Halogens, Dioxins/Furans, Slides. 
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temperature, although what is specifically meant by “good combustion practices” is not defined 
and thus is unenforceable, as discussed further below. However, combustion optimization will 
increase some organic HAPs (such as polynuclear aromatic hydrocarbons), reduce some organic 
HAPs (such as VOCs), and have no significant effect on certain other organic HAPs (such as 
dioxin).  Other VOC controls, such as substituting alternative fuels (natural gas, or distillate oil), 
would reduce organic HAPs at a far higher rate than they would reduce carbon monoxide. See 
Sierra Club I, 353 F.3d at 985.  
 
 Further still, the Draft Permit proposes to require as its “surrogate” a VOC limit that is 
subject to only periodic (1 test every 1 to 5 years) stack testing.  Such stack testing is further 
evidence that VOC is an improper surrogate because, measured occasionally, VOC emissions 
lack the necessary “indiscriminating” correlation with organic HAP emissions. See Sierra Club I, 
353 F.3d at 984.  Those organic HAPs which do result from incomplete combustion can be 
typically produced in very large quantities during very short “hot spot” incomplete-combustion 
events, such as occur during burner malfunction, startups and shutdowns, as well as shifts in fuel 
(e.g., from coke to coal, coal to sewerage, or between different blends of coke and coal). 359 An 
annual stack test, likely conducted during stable, close-to-full-power operations, will fail to 
capture these “hot-spot” events. As such, significant variations in HAP emissions are likely to 
occur without causing a significant change in the observed, periodic, VOC emissions. For all of 
these reasons, VOCs are not adequate surrogates for the Proposed Coal Plant’s organic HAP 
emissions. 
 
 Even if VOC could be a proper surrogate for at least some organic HAPs, specific 
prerequisites must be met before such surrogate approach can be taken.  First, these compounds 
or groups are acceptable surrogates for only those HAPs (if any) for which more specific, 
tailored limits are not feasible.  MDEQ has not established in the record that limits on the 
individual organic HAPs and/or organic HAP subgroups described above (or others) are not 
feasible.  Methods for calculating expected emissions exist, as do test methods for individual 
organic HAPs and organic HAP subgroups identified above.   DEQ presumably uses VOC 
emissions to indicate incomplete combustion, and thus provide an indication of whether a facility 
is operating at a high combustion rate.  Such an “operational standard,” however, may only be 
substituted for limits on actual HAP emissions where the permitting authority determines that “it 
is not feasible to prescribe or enforce” HAP limits. 42 U.S.C. § 7411(h); 40 C.F.R. § 64.43(d)(3). 
As a result, a VOC limit – which is, in essence, an operational standard – cannot be used here, 
where more specific HAP limits are feasible.  Thus, Consumers and MDEQ are required to set 
limits on these individual HAPs and organic HAP subgroups.  The Proposed Coal Plant’s 
cyanide and dioxin emissions, in particular, need to be quantified and addressed because of the 
high toxicity of these compounds even at low concentrations. 
 
 Second, after a proper demonstration that more specific limits are not feasible for specific 
HAPs, Consumers must conduct post-construction testing to establish that reduced VOC 
emissions results in negligible amounts of these organic HAP emissions, and to identify the 
specific organic HAPs that are controlled by good combustion practices. Third, any surrogate 
MACT limit for VOC must be based on a short-term average, on the order of one hour.  
Compliance with periodic stack tests of VOC, as is currently required by the permit, will not 
                                                 
359 Prabir Basu, Combustion and Gasification in Fluidized Beds, Taylor & Francis, 2006. 
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protect against very high organic HAP emissions that can occur over short periods. A sufficient 
analysis must test and assess the relationship among VOC, combustion temperatures, and all 
organic HAP emissions, placing special emphasis on evaluating and quantifying the relationship 
between combustion temperatures and the concentrations of VOC and organic HAPs over a time 
period sufficient to capture short-term high level emissions.  
 

c. Acid/Inorganic HAPs and HCl/HF as surrogates. 
 

Outside of HF and HCL, it is not clear which HAP compounds, if any, MDEQ intends to 
be included in the acid/inorganic HAP category.  MDEQ must clarify which inorganic HAP 
compounds can be emitted by the Proposed Coal Plant, and either establish limits for each 
specific inorganic HAP or identify a proper surrogate for them.  As part of that analysis, MDEQ 
must confirm whether cyanides are considered as part of the inorganic HAPs group or some 
other group/surrogate.  If cyanides are not considered as part of any of the groups, MDEQ 
obviously must address this omission before issuing a revised permit.  

 
3. MDEQ failed to properly assess the MACT floor for each HAP.  

 
 The permit limits do not constitute MACT, as they are not based on the emissions 
achieved in practice by the best controlled similar source. Neither Consumers nor the DEQ has 
correctly identified the “best controlled similar source” for each of the HAPs emitted by the CFB 
boiler. 
 

a. A “similar source,” for purposes of setting the MACT floor, is 
not limited to Consumers’ preferred configurations and 
control strategy.  

 
MACT determinations generally begin by establishing the “MACT floor” – the 

“emissions control that is achieved in practice by the best controlled similar source.” 42 U.S.C. § 
7412(d)(3). To this end, the law requires Consumers and MDEQ “’to make a reasonable estimate 
of the performance” of the best-controlled unit in the appropriate category. Cement Kiln 
Recycling Coalition v. Environmental Protection Agency, 255 F.3d 855, 861-62 (D.C. Cir. 2001). 
Identification of the best controlled similar source inherently requires identification of the best 
controlled similar source for each HAP that the source will emit. Accordingly, MDEQ will need 
to identify the emission limitation achieved in practice by the single best performing similar 
source for each of dozens of HAPs that the Proposed Coal Plant will emit.   

 
EPA regulations, and thus DEQ regulations by reference, define “similar source” as 

follows: 
 

[A] stationary source or process that has comparable emissions and is structurally 
similar in design and capacity to a constructed or reconstructed major source such 
that the source could be controlled using the same control technology. 

 
40 C.F.R. § 63.41 (emphasis added); Mich. Admin. Code R. 336.1299(b)(2) (incorporating 
federal MACT requirements by reference). In promulgating this definition, EPA observed that: 
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For purposes of section 112(g), two criteria should be used to determine if a 
source is similar: (1) whether the two sources have similar emission types, and (2) 
whether the sources can be controlled with the same type of control technology.  

 
61 Fed. Reg. at 68,394. The rule-making discussion goes on to clarify that classification of 
“emission types” should be based on the manner in which the source releases HAP – to 
distinguish, e.g., “vent or stack discharges,” from “[e]quipment leaks” or “fugitive emissions,” 
and from “evaporation and breathing losses.” Id.  It does not mean the exact same emission rates, 
volumes, or temperatures.  Furthermore, EPA has made clear that MACT for new sources should 
include consideration of transfer technologies from other source categories:  
 

The EPA believes that because the Act specifically indicates that existing source 
MACT should be determined from within the source category and does not make 
this distinction for new source MACT, that Congress intends for transfer 
technologies to be considered when establishing the minimum criteria [i.e., the 
MACT floor] for new sources. EPA believes that the use of the word “similar” 
provides support for this interpretation. The EPA believes that Congress could 
have explicitly restricted the minimum level of control for new sources, but did 
not. The use of the term “best controlled similar source” rather than “best 
controlled source within the source category” suggests that the intent is to 
consider transfer technologies [across source categories] when appropriate. 

 
61 Fed. Reg. 68,384-385 (emphasis added). Thus, clearly, the term “similar source” is meant to 
broaden, rather than limit, the MACT-floor analysis. See 61 Fed. Reg. 63,384-385.  
 

Unfortunately, Consumers and MDEQ have not taken such a broad approach to defining 
similar sources to the Proposed Coal Plant.  Instead, they have read the term “similar source” 
narrowly to limit the category mostly to other pulverized coal (“PC”) plants as opposed to 
including circulating fluidized bed (“CFB”) facilities, and to only plants burning “similar fuels.”  
(PPD at 49; Permit App. Dec. 11, 2008 Revision to Appendix J at 14).  This is unlawful.  MACT 
requires a limit reflecting the maximum degree of reduction in emissions, where “process 
changes” and “substitution of materials” must be considered as control options. Using a different 
fuel qualifies as a process change and/or substitution of materials. See Sierra Club I, 353 F.3d at 
985 (discussing fuel switching, or “altering inputs,” as a means to control HAPs). Where, as 
here, a source is entirely capable of burning a range of fuels, it is wholly inappropriate to base 
MACT, as Consumers and MDEQ have, on either the blend of fuels that the applicant wishes to 
use or the worst case of the possible blends that the applicant is considering.  Rather, MACT 
must be based on the best-case fuel that would most reduce emissions of HAPs.  
 
 Additionally, as a technical and legal matter, PC and CFB units have the “same emissions 
types” and “can be controlled with the same type of control technology” in most instances, 61 
Fed. Reg 63,384-385, thereby meeting the regulatory definition of “similar source,” 40 C.F.R. 
63.41. Indeed, EPA has refused to set separate MACT standards for CFBs and PCs when setting 
Clean Air Act standards for electric-generating units. See 69 Fed. Reg. 4,652, 4,657 (January 30, 
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2004); 70 Fed. Reg. 28,606, 28,609-10 (May 18, 2005).  As such, they should be considered 
“similar sources” in identifying the MACT floor for each HAP. 

     
  

b. The MACT floor must be based on the best emission control 
achieved in practice, not merely on emission limits in other 
permits.  

 
Another shortcoming in the MACT analysis for the Proposed Coal Plant is that MDEQ 

based the MACT floor for each HAP on the lowest emission limit found in permits for similar 
sources.  In particular, MDEQ would identify the facility with the lowest emission limit for a 
particular HAP, determine whether the facility had achieved that limit and, if so, set the MACT 
floor at the same rate as the limit found in the similar source permits.  (PPD at 49-51).   This 
approach is flawed because the agency must set MACT at least at the actual emissions of the 
best-controlled similar source. See Cement Kiln Recycling Coalition, 255 F.3d at 862-67.  
MDEQ’s approach ignores that actual performance and, therefore, fails to set the MACT limit at 
the emission level that have been achieved by other similar sources.  

 
 

c. Evidence Shows that the MACT Floor is Lower Than 
Proposed in the Draft Permit. 

 
1. MACT floor for non-mercury metallic HAPs based on 

particulate matter surrogacy.  
 
 MDEQ has proposed to use a filterable PM emission limit of 0.011 lb/MMBtu, measured 
on an unclear averaging time, as a surrogate for the control of non-mercury metallic HAPs from 
the Proposed Coal Plant.  (Draft Permit at 8; PPD at51).  This MACT determination is based on 
the technically incorrect premise that filterable PM can serve as a surrogate for all non-mercury 
metallic HAPs. Even if filterable PM were an available surrogate for non-mercury metallic HAP, 
this emission limit does not satisfy MACT given that significantly lower emissions have been 
achieved in practice at other similar sources.  
 

For example, a stack test at Santee Cooper’s Cross Unit 3 showed filterable PM10 
emissions of 0.0099 lb/MMBtu in January 2008. Additionally, the two CFB boilers located at the 
JEA Northside facility in Florida routinely achieve a lower filterable PM/ PM10 emission rate 
than proposed as MACT in the Draft Permit.360  Over fifty stack tests from JEA Northside 
demonstrate a PM10 emission rate of 0.006 lb/MMBtu and a PM emission rate of 0.009 
lb/MMBtu, based on a 3-hour average over the period 2003 to 2008.361  These tests include 
detailed performance tests while burning 100% Pittsburgh 8 coal (0.004 lb/MMBtu), a 50/50 
blend of Pittsburgh 8 coal and coke (0.0041 lb/MMBtu), 100% Illinois 6 coal (0.0019 

                                                 
360 Exhibit 192, U.S. Department of Energy, The JEA Large-Scale CFB Combustion Demonstration Project, March 
2003. 
361 Exhibit 193, Summary of Florida Stack Tests for Period 2003 - 2008. 
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lb/MMBtu), and an 80/20 blend of coke and Pittsburgh 8 coal (0.0024 lb/MMBtu).362 Similarly, 
the Manitowoc Public Utilities Unit 9 facility has achieved a filterable PM 10 rate of 0.0028 
lb/mmBtu.  

 
Thus, to the extent that filterable PM is a proper surrogate for any non-metallic mercury 

HAPs, the 0.0011 lb/mmBtu proposed rate is far higher than the best emission reduction that 
other similar sources have achieved in practice and does not represent the MACT floor for the 
Proposed Coal Plant.  
 

2. MACT floor for organic HAPs based on VOC surrogacy. 
 
 MDEQ has proposed to use a VOC limit of 0.0034 lb/MMBtu (based on an unspecified 
test protocol) as a surrogate for the control of organic HAP emissions from the Proposed Coal 
Plant.  (Draft Permit at 8; PPD at51).  This MACT determination is based on the technically 
incorrect premise that VOC can serve as a surrogate for all organic HAPs. Even if VOC were an 
available surrogate for some organic HAPs, this emission limit does not satisfy MACT given that 
significantly lower emissions have been achieved in practice at other similar sources 
 
 For example, as MDEQ acknowledges in the Public Participation Document, the 
Wisconsin Public service Corporation’s Weston Unit 4 facility has achieved VOC emissions of 
0.0010 lb/mmBtu, while a rate of 0.00001 lb/mmBtu has been achieved at Tucson Electric 
Power’s Springerville Unit 3 plant. (PPD at 51).  These amounts are both significantly lower 
than the proposed VOC limit included in the Draft Permit, thereby demonstrating that the limit in 
the Draft Permit does not reflect the reductions achieved in practice by the best controlled similar 
source.   
 
 MDEQ and Consumers contend that the appropriate frame of reference in identifying 
the MACT floor is not the emission rate achieved at other similar sources, but rather the 
permitted emission limits for those sources. This focus is contrary to the statutory requirement 
that the MACT floor be set at the best emission reductions “achieved in practice.”  42 U.S.C. 
7412(d)(3). However, even looking only at other permitted emission limits, it is clear that 0.0034 
lb/mmBtu does not constitute the MACT floor for VOC.  In particular, the proposed VOC 
MACT limit is higher than the limits found in final or draft permits for the Intermountain Power 
Unit 3 project (0.0027 lb/mmBtu on a 3-hour average), Louisiana Generating facility in Trimble 
County (0.0032 lb/mmBtu on a 3-hour average), Desert Rock Energy Center (0.003 lb/mmBtu 
on a 24-hour average), Ely Energy Center (0.003 lb/mmBtu on a 24-hour average), Touquop 
Energy Project (0.003 lb/mmBtu), Pee Dee Generating Station (0.0024 lb/mmBtu).  (PPD at 24-
25).  Each of these permits demonstrate that a lower VOC level is required if VOC is to be used 
as a surrogate for organic HAPs.  
 

                                                 
362 Exhibit 194, Black & Veatch, Final Technical Report for the JEA Large-Scale CFB Combustion Demonstration 
Project, June 24, 2005, at 31-38; Exhibit 195, Black & Veatch, Fuel Capability Demonstration Test Report 2 for the 
JEA Large-Scale CFB Combustion Demonstration Project, 50:50 Blend Petroleum Coke and Pittsburgh 8 Coal Fuel, 
December 3, 2004; Exhibit 196, Black & Veatch, Fuel Capability Demonstration Test Report 2 for the JEA Large-
Scale CFB Combustion Demonstration Project, 100% Pittsburgh 8 Fuel, September 3, 2004. 
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 Consumers attempts to justify the rejection of the lower VOC limit included in the 
Pee Dee permit on the basis that Pee Dee is fueled primarily by eastern coals, rather than through 
a 50-50 western/eastern blend as Consumers is seeking the ability to use for the Proposed Coal 
Plant.  (Permit App. Dec. 11, 2008 Revision to Appendix J at 52-53).  The MACT floor, 
however, must be the lowest limit that is achieved by a similar source, even if – and indeed 
specifically because – that source burns a cleaner fuel. 42 U.S.C. § 7412(d)(2) (“process 
changes,” “design,” and “substitution of materials” are pollution-reduction methods that must be 
assessed as part of a MACT determination); see also Sierra Club I, 353 F.3d at 985.  In addition, 
a cleaner fuel must be evaluated as part of the beyond-the-floor analysis discussed below. 
  

d. MACT floor for individual HAPs. 
 

i. MACT floor for Hydrogen Chloride 
 

MDEQ has proposed an HCL limit of 0.0023 lb/MMBtu with an unspecified averaging 
time as MACT.  (Draft Permit at 9).  Stack testing indicates that similar sources routinely 
achieve lower HCL emissions.  The Gilbert Unit 3 circulating fluidized bed boiler achieved a 
hydrogen chloride emission level of less than 0.000056 lb/MMBtu while burning bituminous 
coal.363 The U.S. Department of Energy measured hydrogen chloride emissions from 16 different 
coal burning boilers, including with and without various control options, such as reburn, low 
NOX burners and selective noncatalytic reduction.  This study demonstrated that several of the 
facilities emitted lesser amounts of hydrogen chloride than proposed here, over a decade later, as 
MACT.  These include Springerville (less than 0.000176 lb/MMBtu), Yates (0.000742 
lb/MMBtu), Bailly (0.00102 lb/MMBtu), Burger using SNCR (0.00077 lb/MMBtu), Arapahoe 
uncontrolled (0.000630 lb/MMBtu), Arapahoe using SNCR (0.000720 lb/MMBtu), and Shawnee 
using lime injection with fabric filters (less than 0.000073 lb/MMBtu).364  MDEQ itself 
acknowledges that the Santee Cooper Cross Generating Station Unit 3 achieved an HCL 
emission rate of 0.000277.  (PPD at 50).  Similarly, Kentucky established a MACT limit for 
hydrogen chloride of 0.000825 lb/MMBtu in October 2002 for the proposed coal-fired 
Thoroughbred Generating Station.365  Plainly, the MACT floor for HCL is much lower than the 
limit proposed by MDEQ.   
 

Consumers attempts to avoid some of these lower limits by contending that its HCL limit 
should be based on a 50-50 blend of coal, rather than the cleanest fuel source available.   (Permit 
App. Dec. 11, 2008 Revision to Appendix J at 45).  The MACT floor, again, must be the lowest 
limit that is achieved by a similar source if that source burns a cleaner fuel. 42 U.S.C. § 
7412(d)(2) (“process changes,” “design,” and “substitution of materials” are pollution-reduction 
methods that must be assessed as part of a MACT determination); see also Sierra Club I, 353 
F.3d at 985.  In addition, a cleaner fuel must be evaluated as part of the beyond-the-floor analysis 
discussed below.   
 

ii.   MACT floor For Hydrogen Fluoride 

                                                 
363 Exhibit 197, Gilbert Stack Test at 3, Table 4 
364 Exhibit 198, U.S. Dept. of Energy, Summary of Air Toxics Emissions Testing at Sixteen Utility Power Plants, 
July 1996 (“Stack Test HAPs”), at Table 2-6.2, pp. 44-45. 
365 Exhibit 199, Title V Air Quality Permit, Thoroughbred Generating Station, Revision 2, February 17, 2005.  
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MDEQ has proposed a limit of 0.00017 lb/MMBtu for HF, with an unspecified averaging 

time.  (Draft Permit at 10).  Inexplicably, MDEQ set the MACT limit by identifying an existing 
similar source that achieved 0.000040 lb/MMBtu, and then concluding that 0.00017 was the 
appropriate limit.  (PPD at 50).  In addition, numerous other sources have achieved HF emission 
rates much below MDEQ’s proposed 0.00017 lb/mmBtu rate. For example, stack testing at 
Gilbert Unit 3 found that the CFB boiler achieved a HF emission level of less than 0.000056 
lb/MMBtu while burning bituminous coal.366  The JEA Northside CFB tested at less than 
0.0000309 lb/MMBtu while burning 100% Pittsburgh 8 coal; at 0.0000169 lb/MMBtu while 
burning a 50:50 blend of coke and Pittsburgh 8 coal; at 0.00004582 lb/MMBtu while burning 
100% Illinois 6 coal; and at less than 0.0000053 lb/MMBtu while burning a blend of 80% coke 
and 20% Pittsburgh 8 coal.367  
 
 Further, the U.S. Department of Energy measured hydrogen fluoride emissions from 16 
different coal burning boilers, including with and without various control options, such as gas 
reburn, low NOx burners and selective noncatalytic reduction.  This study demonstrated that 
several of the facilities emitted amounts of HF that are lower than 0.00034 lb/MMBtu.  These 
include Springerville (<0.000092 lb/MMBtu), Yates (0.000122 lb/MMBtu), Nelson Dewey 
(0.000067 lb/MMBtu), Burger using SNCR (0.000039 lb/MMBtu), and Shawnee using lime 
injection with fabric filters (<0.000023 lb/MMBtu).  In addition, West Virginia recently issued a 
permit for the Longview facility, which will burn bituminous coal, with an HF limit of 0.00001 
lb/MMBtu.  This data clearly demonstrates that the MACT floor for HF is significantly below 
the 0.00017 lb/mmBtu limit that MDEQ has proposed.  
  

iii.  MACT floor for mercury.  
  

MDEQ has proposed a MACT limit for mercury of 0.0079 lb/GW-hr on an annual 
average basis, based on the assumption that the Proposed Coal Plant would burn 50% eastern and 
50% western coal and would achieve a 90% removal efficiency.  (Draft Permit at 10; PPD at 48-
49).  In effect, this limit is equivalent to approximately 0.9 lb/TBtu, in terms of heat input. (PPD 
at 49). 

 
 As shown in Table 10, several coal-fired power plants have achieved mercury emission 
rates that are far lower than the 0.9 lb/TBtu limit proposed by MDEQ. 
 

                                                 
366 See Black and Veatch Reports cited in footnote 362.  
367 Id.  
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Table 10: Power Plant Units with Actual Mercury Emission Rates less than HBPW 
Permitted Mercury Emission Limit of 0.9 lb/TBtu368 
 
Power Plant/Unit Brief Description369 Mercury Emission Rate, 

lb/TBtu370 
Clover Power Station, 
Unit 2 

Pulverized coal (PC) boiler with 
wet scrubber and baghouse 

0.3529 

Dwayne Collier Battle 
Cogeneration Facility, 
Unit 2B 

Stoker boiler with spray dryer 
absorber (SDA) and baghouse. 

0.1074 

Intermountain, Unit 
2SGA 

PC boiler with wet scrubber and 
baghouse. 

0.2466 

Kline Township Cogen 
Facility, Gen 1 

Fluidized bed combustor (FBC) 
with baghouse. 

0.0816 

Logan Generating 
Plant, Gen 1 

PC boiler with SCR, SDA and 
baghouse. 

0.2801 

Mecklenburg 
Cogeneration Facility, 
Gen 1 

PC Boiler with SDA and 
baghouse. 

0.1062 

Salem Harbor, Unit 3 PC boiler with SNCR and cold 
side electrostatic precipitator 
(ESP-CS). 

0.3348 

Scrubgrass Generating 
Company L.P., Gen 1 

FBC with baghouse. 0.0936 

WH Sammis, Unit 1 PC boiler with baghouse. 0.8291 
SEI – Birchwood 
Power Facility, Unit 1 

PC boiler with SCR, SDA and 
baghouse. 

0.2379 

Stocken Cogen 
Company, Gen 1 

FBC boiler with SNCR and 
baghouse. 

0.1316 

Valmont, Unit 5 PC boiler with baghouse. 0.1481 
Manitowoc Public 
Utilities, Unit 9 

CFB Boiler with baghouse 0. 105  

 
In addition, several permits have been issued with lower mercury MACT limits than that 

proposed by MDEQ. For example, Utah issued a permit in October 2004 for the Intermountain 
Power Generating Station Unit 3, a 950-MW pulverized coal-fired boiler that will burn a mix of 
sub-bituminous and bituminous coal.  The Intermountain permit contains a mercury MACT limit 

                                                 
368 Exhibit 200, U.S. EPA’s “Summary Data” spreadsheet collected in Phase III of EPA’s Information Collection 
Request. 
369 All of the facilities listed burn bituminous coal. 
370 The mercury emission rates listed reflect the “F factor” mercury emission rate “out control” in column W of the 
spreadsheet of “Coal Hg data.”  As EPA explains in the “definitions” worksheet in this file, the F factor was applied 
to the concentrations of mercury measured and corrected for oxygen content.  The F factor is thought by EPA to “be 
more accurate because of potential problems in reporting coal feed rates and flue gas flow rates.”  “Out control” 
reflects the mercury concentration at the exit of the PM or SO2 pollutant controls at each unit. 
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of 0.006 lb/GW-hr.371 Virginia issued a permit in June 2008 to Virginia Electric and Power 
Company for two CFB boilers (Dominion Wise County) with a combined output of 668 MW, 
burning coal and waste coal. The permit contains a mercury MACT limit of 0.000088 lb/GW-hr 
(0.09 lb/TBtu).372     

 
Further evidence that the mercury limit proposed by MDEQ fails to satisfy the MACT 

floor requirement is seen from the fact that three states – Connecticut, Massachusetts, and New 
Jersey – have each established mercury emission limits for coal-fired power plants that are lower 
than the limit proposed by MDEQ here.  (Permit App. Dec. 11, 2008 Revision to Appendix J at 
20).  These limits are 0.006, 0.0075, and 0.0066 lb/GWh, respectively, and the Massachusetts 
limit drops to 0.0025 lb/GWh by October 1, 2012.  (Id.).  Also, several state permitting 
authorities have contributed data to the “Final Model Mercury Rule” published by the National 
Association of Clean Air Agencies (NACAA formerly STAPPA and ALAPCO) which 
recommends a mercury range of 0.0025 to 0.0060 lb/GW-hr for new coal-fired units.   

 
Each of these emission rates and limits demonstrates that the MACT floor for mercury 

emissions from the Proposed Coal Plant is much lower than what MDEQ has proposed in the 
Draft Permit.  

 
  

4. DEQ completely omitted beyond-the-floor analyses for all HAPs.  
 
 Having failed to properly identify the MACT floors, MDEQ also omitted proper beyond-
the-floor MACT analyses, as well as the information that would be used in its preparation.  
Rather than evaluate whether further beyond-the-floor reductions in HAPs are achievable at the 
Proposed Coal Plant, MDEQ simply took the emission limits proposed by Consumers and 
compared them to the incorrectly identified MACT floors discussed above.  (PPD at 49-51).  
This total omission of a required component of the MACT analysis, see 40 C.F.R. § 63.43(d)(2), 
itself is grounds for invalidating the MACT limits.  
 

a. Lack of beyond-the-floor analysis for metallic HAPs.  
 
A detailed beyond-the-floor analysis for metallic HAPs could well yield a final MACT 

limit that is lower than the 0.011 lb/MMBtu level for filterable PM that MDEQ has relied on as a 
surrogate for metallic HAPs.  Other control alternatives, including a wet electrostatic precipitator 
or a more efficient baghouse, could lower filterable PM emissions well below the 0.011 level.  In 
addition, because metallic HAPs are found (if at all) in the 1 micron and smaller particles, any 
particulate matter surrogate should take the form of an emissions limit on the smallest particles 
that can be measured – i.e., particles smaller than 2.5 microns (PM2.5).  Also, Consumers 
contends that further reduction of filterable PM “is not feasible” because the wet FGD will lead 
to the creation of some suspended particulate from scrubbing water.  (Permit App. Dec. 11, 2008 
Revision to Appendix J at 50).  As discussed in Section V.F.3 above, however, this wet FGD 
suspended particulate issue could be addressed through the use of a high velocity chevron mist 
eliminator.   
                                                 
371 Exhibit 201, Intermountain Power #3 Permit, October 15, 2004. 
372 Exhibit 202, Dominion Permit.  
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Each of these issues must be evaluated through a beyond-the-floor MACT analysis for 

metallic HAPs that is focused on identifying the lowest emission rate that is achievable for the 
Proposed Coal Plant.   
 

b. Lack of beyond-the-floor analysis for acid/inorganic 
HAPs. 

 
MDEQ apparently did not consider beyond-the-floor controls for either hydrogen 

chloride or hydrogen fluoride, but instead just assumed the 98.3% HF and HCL removal 
efficiency that Consumers projects it will achieve through the use of a fabric filter, wet FGD, and 
hydrated lime injection.  (PPD at 49).  Further reductions, however, could be achieved through 
the use of a wet ESP, as discussed in Section V.E above.  In addition, HF and HCL emissions are 
highly dependent on the fuel type used, so MDEQ must evaluate the use of different fuel blends 
to reduce HF and HCL emissions, and establish MACT limits for these HAPs based on the 
cleanest fuel combination that can be used at the Proposed Coal Plant.    
 

c. Lack of beyond-the-floor analysis for mercury.  
 
 MDEQ also apparently did not carry out a MACT beyond-the-floor analysis for mercury, 
but instead simply accepted Consumers’ proposal to base the mercury limit on a 50-50 
eastern/western coal blend and the assumption that a 90% mercury removal efficiency is 
achievable.  (PPD at 48-49).  There are two primary flaws with this approach.  First, it is clear 
that a focus solely on the use of western coal would lead to a lower mercury emission limit.  In 
particular, Consumers concluded that western coal would have a mercury content of 6.96 
lb/TBtu.  (PPD at 49).  Using Consumers’ assumption of a 90% removal efficiency, the mercury 
emission limit assuming 100% western coal would be 0.696 lb/TBtu, rather than 0.9.   
 
 In addition, MDEQ does not appear to have evaluated whether a greater than 90% 
removal efficiency is achievable.  There is strong evidence that 99% mercury control has been 
achieved and is achievable for pulverized coal plants using brominated activated carbon, the 
ReACT technology, or other technologies that are currently available.373  In addition, as 
discussed in Section V.E above, the use of a wet ESP will lead to further mercury reduction that 
has not been factored into the 90% removal efficiency assumed by Consumers and MDEQ.   
 

For example, packed beds of sorbent material, typically carbon, have been used in Japan 
and Germany to remove mercury, dioxins, and other HAPs from a wide range of combustion 
sources, including coal-fired power plants.  One such technology is the J-Power Regenerative 
Activated Coke Technology or ReACT process.  This is a multi-pollutant control technology 
intended for installation downstream of a particulate control device.  It removes SO2, NOX, 
mercury, dioxins, other HAPs, and particulate matter.  It uses a moving bed of activated coke 
pellets that is continuously removed and thermally regenerated, producing a concentrated SO2 
stream for sulfur recovery, either as sulfuric acid or gypsum.  The process was demonstrated in 
2007 on a 2.5 MW slip stream at the 250-MW Valmy Generating Station in Nevada on both sub-
                                                 
373 Exhibit 203, C. Dene et al., ReACT Process Demonstration at Valmy Generation Station (Mega 2008) 
(hereinafter “ReACT Valmy”); Exhibit 204, Hg Felsvang SDA Hg Removal. 
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bituminous and bituminous coals.  The Valmy demonstration reported SO2 removal of 98->99%, 
NOX removal of 26-48%, and mercury removals of 97->99%.374   
 

ReACT has been installed on 14 commercial units to date, including 4 coal-fired utility 
boilers.  These are in Japan and Europe.  The technology has been in operation at the 350 MW 
Takehara Unit 2 since 1995 and the 600 MW Isogo Unit 1 since 2002.  A 600 MW unit is 
currently under construction at Isogo Unit 2.  Isogo Unit 1 has achieved greater than 98% SO2 
removal, 10-50% NOX removal, greater than 95% particulate removal, and greater than 90% 
mercury removal.375  

 
Rather than simply comparing the mercury emission limit proposed by Consumers to the 

inaccurately identified MACT floor, MDEQ must engage in a careful analysis of whether 
additional reductions of mercury below the limit included in the Draft Permit are achievable.  

 
5. MDEQ should establish a MACT limit for arsenic emissions from 

the Proposed Coal Plant.  
 

Inorganic arsenic exposure in humans by the inhalation route has been shown to be 
strongly associated with lung cancer, while ingestion of inorganic arsenic in humans has been 
linked to a form of skin cancer and also to bladder, liver, and lung cancer.  Arsenic may be both 
organic and inorganic. 376 
 

As discussed in Section IX below, the incremental carcinogenic risk from arsenic 
compounds emitted from the Proposed Coal Plant along with the risk associated with arsenic 
compounds emissions from existing sources in the Essexville area would equal or exceed 1 x 
106.  This is the level at which federal law mandates that the US Environmental Protection 
Agency promulgate a requirement to apply MACT.  In the absence of a standard, a case-by-case 
determination of what constitutes MACT for that pollutant must be carried out.  Therefore, as the 
delegated authority, MDEQ must establish a limit exclusive to arsenic compounds and must not 
rely on a PM10 surrogate limit to ensure that human health is not endangered. 
 

Other permitting authorities have established limits exclusive to arsenic compounds.  For 
instance, South Carolina Department of Health and Environmental Control established an arsenic 
limit of 1.6 E-05 lb/MMBtu per coal-fired boiler.  In addition, MDEQ itself included an arsenic 
limit for the proposed Wolverine coal plant, though that limit is inadequate.  The use of the PM10 
surrogate does little to meet currently established MACT limits for arsenic or to safeguard 
human health in that it allows arsenic to be emitted at rates (0.024 lb/MMBtu) 1500 times that of 
the rate established as MACT.  In accordance section 112(f) of the Clean Air Act, MDEQ must 
establish a separate limit for arsenic compounds at least as stringent as 1.6 E-05 lb/MMBtu, must 
require the control efficiency associated with the fabric filter and a wet ESP, and must require 
that initial compliance be demonstrated through fuel analysis and Method 29  

 

                                                 
374 ReACT Valmy. 
375 ReACT Valmy.  
376 National Emission Standards for Hazardous Air Pollutants from Industrial/Commercial/Institutional Boilers and 
Process Heaters: Proposed Rule”, 68 Fed. Reg. 1664 (Jan. 13, 2003). 



 146

D. MDEQ Cannot Issue the Permits Without Imposing Maximum Achievable 
Control Technology Limits for Periods of Startup, Shutdown, and 
Malfunction.  

 
MDEQ must confirm whether the draft permit limits proposed under Section 112 of the 

Clean Air Act meet the requirements for “maximum achievable control technology” (“MACT”) 
during periods of startup, shutdown and malfunction (“SSM”), and fully justify the draft limits as 
meeting MACT SSM requirements. There are concerns with high level HAP emissions during 
periods of SSM, in addition to inadequacies in the proposed MACT limits. A recent decision by 
the D.C. Circuit clarifies that MACT requirements, like BACT mandates, apply fully during 
periods of SSM. 

 
In its decision, the D.C. Circuit invalidated the U.S. EPA’s general duty exemption from 

Section 112 requirements during periods of SSM. Sierra Club v. EPA, 551 F.3d 1019 (D.C. 
Circuit 2008). The court stressed that “[i]n requiring that sources regulated under section 112 
meet the strictest standards, Congress gave no indication that it intended the application of 
MACT standards to vary based on different time periods.” Id. at 1028.  

 
Organic HAPs that result from incomplete combustion can be produced in very large 

quantities during short “hot spot” incomplete combustion events, which occur during SSM. The 
MACT limits and their compliance requirements must fully protect against these and other high 
HAP emissions during SSM. However, the Agency’s supposed MACT analysis omits any 
specific mention of requirements during periods of SSM. This record does not demonstrate that 
the draft limits meet SSM MACT requirements. In setting MACT limits, MDEQ took the general 
approach of including limits on mercury, particulate matter (surrogate for metallic HAPs), HCl 
and HF (surrogates for acid/inorganic HAPs), and VOC/CO (surrogates for organic HAPs).  

 
For CO, MDEQ has not justified exempting the proposed plant from numeric heat input 

levels representing MACT during periods of SSM and imposing alternative pounds per hour 
(“pph”) limits. There is no demonstration that the proposed CO pph limits constitute the MACT 
floor or beyond-the-floor level for the proposed coal plant. Thus, the draft permits does not 
contain supported MACT emission standards for periods of startup and shutdown.  

 
 Nor do the permits include sufficient alternative MACT standards for startup, shutdown 
and malfunction, most likely because MDEQ overlooked MACT for SSM altogether and/or 
illegally shortcut the process by substituting BACT for MACT. If MDEQ determines that it is 
not “feasible… to prescribe or enforce an emission standard for control of [these] hazardous air 
pollutants,” it may impose an alternative design, equipment, work practice, or operational 
standard. See 40 C.F.R. 42.64(d)(3).377  Such an alternative design, equipment, work practice, or 

                                                 
377 Referencing standards for infeasibility contained in 42 U.S.C. 7412: “the phrase ‘not feasible to prescribe or 
enforce an emission standard’ means any situation in which the Administrator determines that – (A) a hazardous air 
pollutant or pollutants cannot be emitted through a conveyance designed and constructed to emit or capture such 
pollutant, or that any requirement for, or use of, such a conveyance would be inconsistent with any Federal, State or 
local law, or (B) the application of measurement methodology to a particular class of sources is not practicable due 
to technological and economic limitations.” 42 U.S.C. 7412(h)(2).  
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operational standard must, where feasible, be accompanied by a numeric limit based on the 
degree of control expected from that standard. See 42 U.S.C. 7412(h)(4).378  
 

While the draft permits appear to include alternative operational standards for periods of 
startup and shutdown, these limits are not MACT. They are not specifically included in the 
permits as MACT limits, nor are they supported as MACT limits by MDEQ. The draft permit, 
for example, includes durational limits on periods of startup and shutdown. Draft Permit at 10, 
Cond. III.2. These limits cite only the PSD control technology review, or BACT, requirements. 
Id. (citing Mich. Admin. Code R. 336. 1912, R. 336.2810). It is clear from this citation that 
MDEQ did not consider the SSM operational limits as MACT limits. In terms of support, MDEQ 
failed in the first instance to make the required determination that emission standards are not 
feasible. 40 C.F.R. 42.64(d)(3). Second, even had MDEQ made this determination, nowhere in 
the public participation documents does MDEQ discuss whether and how these limits on startup 
and shutdown operation meet MACT requirements. Missing from the agency’s determinations 
are any discussion of a start-up durational cap of less than 24 hours, a shutdown cap of less 
than16 hours, or any frequency cap on the number of start-ups and shutdowns per year. MDEQ 
also did not consider tightening the vague definitions of start-up and shutdown or otherwise 
refining these definitions to better control HAPs. Finally, MDEQ does not include any numeric 
limits based on the degree of control of HAPs expected from the proposed operational 
limitations.  

 
 In addition, with respect to HAP emissions during malfunctions, the draft permits 
impermissibly allow the applicants to rely on to-be-submitted Malfunction Abatement Plans 
(“MAP”). ( Draft Permit at 10, Cond. III.1). These plans do not meet SSM MACT requirements. 
Like the general duty rule struck down by the D.C. Circuit, a non-existent MAP is neither an 
emission standard/limitation, nor an alternate work practice standard. See Sierra Club, 551 F.3d 
at 1027-28. MDEQ must now, in these permits, determine and impose appropriate emission 
standards for periods of malfunction or otherwise make the required determination(s) that an 
emission standard is infeasible and impose defined alternative standards in their place. See 40 
C.F.R. 63.43(d)(3).  
 
 

VIII. THE DRAFT PERMIT IS NOT BASED ON ACCEPTABLE AIR QUALITY 
ANALYSIS FOR NUMEROUS POLLUTANTS.  

 
A. Preconstruction Monitoring, NAAQS, PSD Increment, and Additional Air 

Quality Impacts Requirements 
 

                                                 
378 This provision is analogous to the BACT alternative standard requirements: “If the department determines  that 
technological or economic limitations on the application of  measurement  methodology to a particular emissions 
unit would make the  imposition of an emissions standard infeasible,  then  a  design,  equipment,  work  practice, 
operational standard or combination thereof, may  be  prescribed  instead  to  satisfy the requirement for the 
application of best available control technology.  The standard shall, to the degree  possible, set forth the emissions 
reduction achievable by implementation of the design, equipment, work practice or operation, and shall provide for 
compliance by means which achieve equivalent results.” MACR 336.2801(f); 40 C.F.R. 51.166(b)(12). 
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Under the PSD program, a permit may not issue to a project that threatens air quality 
standards, including National Ambient Air Quality Standards and PSD “increments.” See 42 
U.S.C. § 7475(a)(3).  Protection of air quality is the purpose of the PSD provision-- to “ensure 
that the air quality in attainment areas or areas that are already 'clean' will not degrade.” Alaska 
Dep’t at 470.  To accomplish this, an applicant must conduct a pre-application analysis of air 
quality, as well as a modeling demonstration showing protection of ambient air quality standards 
after construction of the proposed source. Post-construction monitoring may be required as well 
to ensure that no violations occur.  

 
The Clean Air Act requires an applicant to “conduct such monitoring as may be 

necessary to determine the effect which emissions from any such facility may have, or is having, 
on air quality in any area which may be affected by emissions from such source.” 42 U.S.C. § 
7475(a)(7). More specifically, at a minimum, the full PSD review must “be preceded by an 
analysis… by the State… or by the major emitting facility applying for such permit, of the 
ambient air quality at the proposed site and in areas which may be affected…” 42 U.S.C. § 
7475(e)(1). This “preconstruction” analysis “shall include continuous air quality monitoring data 
gathered for purposes of determining whether emissions from such facility will exceed the 
[NAAQS or PSD increment].” 42 U.S.C. § 7475(e)(2) (emphasis added). The Act specifies that 
this data “shall be gathered over a period of one calendar year preceding the date of application 
for a permit under this part unless the State… determines that a complete and adequate analysis 
for such purposes may be accomplished in a shorter period.” Id.  Federal and state regulations 
similarly require the applicant to submit a pre-application analysis of ambient air quality in 
affected areas that includes at least one year of representative continuous air quality monitoring 
data. C.F.R. 51.166(m)(1)(iv); Mich. Admin. Code R. 336.2813.  

 
 During the application phase, the applicant must demonstrate that 
 

allowable emission increases from the proposed major source or major 
modification, in conjunction with all other applicable emissions increases or 
reduction, including secondary emissions, shall not cause or contribute to air 
pollution in violation of either of the following: 
 

  (a) Any national ambient air quality standard in any air quality control 
region. 

  (b) Any applicable maximum allowable increase over the baseline 
concentration  
   in any area. 

 
Mich. Admin. Code R. 336.2811; 40 C.F.R. 51.166(k); 42 U.S.C. § 7475(a)(3).  
 
 Compliance with the NAAQS “is based upon the total estimated air quality, which is the 
sum of the ambient estimates resulting from existing sources of air pollution (modeled source 
impacts plus measured background concentrations) and the modeled ambient impact caused by 
the applicant’s proposed emissions increase… and associated growth.” NSR Manual at C.3. 
Under the “PSD increment” analysis, project emissions, plus all other applicable emissions, 
cannot exceed the amount of each pollutant that may be allowed in an attainment area. See Mich. 
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Admin. Code R. 336.2811 (emissions from the source must be included along with “all other 
applicable emissions increases or reduction [sic].” The regulations also explicitly list sources of 
emissions that are exempted from the PSD increment, i.e., that are in the baseline and do not 
consume increment. Mich. Admin. Code R. 336.2806.  
 

In addition to the NAAQS and increment analyses, an applicant must conduct analyses of 
“additional impacts.” Additional impacts come in two categories: those consisting of impairment 
to visibility, soils and vegetation from growth associated with the project, Mich. Admin. Code R. 
336.2815(1), and those related to the air quality impacts of associated growth, Mich. Admin. 
Code R. 336.2815(2). Growth may be in terms of “general commercial, residential, industrial, or 
other” expansion. Id. Thus, the additional impact analyses require the applicant and agency to 
take a broad look at project impacts, in addition to the narrower, more specific analyses required 
by the other PSD provisions. With respect to the additional impact air analysis, the broad 
analysis thus contemplates including sources not assessed in the air impact analysis or included 
under the heading of secondary emissions. To read the provision more narrowly would be to 
render it duplicative and extraneous.  
 

B. MDEQ violated the Clean Air Act by granting a waiver of preconstruction 
monitoring requirements.  

 
The Act makes clear that preconstruction monitoring: (i) is required; (ii) must precede the 

analysis under §7475(a); (iii) must be conducted at the proposed site and affected areas 
specifically for the purpose of PSD permitting; and (iv) must occur for at least 12 months unless, 
pursuant to the applicable regulations, a shorter period is allowed. See 42 U.S.C. § 7475(e)(2); 
see also U.S. v. Louisiana-Pacific Corp., 682 F.Supp. 1141, 1146 (D. Colo. 1988). The plain 
language does not allow monitoring data gathered for a different purpose (such as state air 
quality planning) to be substituted.  

 
It is undisputed that no pre-construction monitoring was done for purposes of assessing 

NAAQS or PSD increment impacts from the Proposed Coal Plant and associated equipment.  
Instead, MDEQ and Consumers relied on an existing series of air quality monitors that were 
installed for purposes other than permitting the Proposed Coal Plant. (Permit App. at 4-5, 6-29).  
This reliance violates the plain requirements of 42 U.S.C. § 7475(e), 40 C.F.R. § 51.166(m) and 
Mich. Admin. Code R. 336.2813. 

   
Without conceding that the Act allows for a waiver of preconstruction monitoring379, we 

note that Consumers failed to meet U.S. EPA’s and MDEQ’s requirements for a waiver of 
preconstruction monitoring. While Consumers requested a waiver of the preconstruction 
monitoring requirements, such request may only be granted if the applicant shows that valid, 
sufficient, and representative ambient air quality data already exist from regional monitoring 
stations. NSR Manual at C.18-19. This is a difficult showing to make, requiring specific 
demonstrations on specific factors; it would only be possible in very limited circumstances. Id.   

                                                 
379 We do not concede that EPA has authority to waive site-specific monitoring, in light of the plain language of the 
Clean Air Act and applicable regulations, which require monitoring. However, even assuming that EPA can waive 
monitoring in specific, limited, instances, it only does so to the extent that existing monitoring meets EPA’s express 
minimum criteria. 
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Under U.S. EPA guidance, existing monitoring data from regional sites is only sufficient 

to supplant the need for site-specific monitoring when specific determinations are made as to the 
data’s adequacy.  These determinations include: 

 
(1) monitor location; 
(2) quality of the data; and 
(3) “currentness” of the data. 
 

NSR Manual at C.19 (citing the “PSD Monitoring Guideline”); Ambient Monitoring Guidelines 
for Prevention of Significant Deterioration (PSD), EPA-450/4-87-007 (May 1987) (hereinafter 
“Guidelines for PSD”)380; see also Hibbing Taconite, slip Op. at 20 (“EPA allows substitution of 
existing representative data in lieu of having the source generate its own preconstruction 
monitoring data, provided these data meet the criteria in the ‘Ambient Monitoring Guidelines for 
the Prevention of Significant Deterioration’ (July, 1980)” (emphasis added)).  If existing data are 
not “representative” based on these criteria, “the applicant must proceed to establish a site-
specific monitoring network.” NSR Manual at C.19 (emphasis added); see also Louisiana 
Pacific, 682 F.Supp. at 1153 (EPA refused to waive pre-construction monitoring required by 40 
C.F.R. § 52.21(m)). 
 

Here, MDEQ granted Consumers a preconstruction monitoring waiver on the grounds 
that adequate monitoring data representative of conditions in Essexville already existed.381  In 
doing so, MDEQ relied on monitoring data from Grand Rapids (for NO2), Missaukee County 
(for CO and ozone), Harbor Beach (for ozone), Otisville (for CO and ozone), Flint (for PM 10, 
SO2 and ozone), and Saginaw/Bay City (for PM 2.5).382  However, MDEQ did not make an 
adequate showing that such background data satisfied the minimum requirements to substitute 
for site-specific pre-construction monitoring.   
 

First, much of this background data fails to meet the “location” criteria, especially with 
regards to PM 10 and ozone.  Pursuant to the applicable minimum standards for using 
monitoring data from existing ambient air quality monitors to determine baseline air quality for 
PSD permitting, the data must be representative of three specific areas:  

(1) the location(s) of maximum concentration increase from the proposed source or 
modification,  

(2) the location(s) of the maximum air pollutant concentration from existing sources, and  

(3) the location(s) of the maximum impact area, i.e., where the maximum pollutant 
concentration would hypothetically occur based on the combined effect of exiting 
sources and the proposed new source or modification.   

Guidelines for PSD at § 2.4.1; see also Hibbing Taconite, 2 E.A.D. at 850.  Monitors in Flint, 
Missaukee County, Otisville, and Harbor Beach, which are about 50, 80, 40, and 70 miles from 
                                                 
380 The Guidelines are incorporated into 40 C.F.R. Pt. 51 Appx W, which in turn is incorporated into the applicable 
Michigan rules. 
381 Exhibit 205, Letter from Vinson Hellwig, MDEQ to Linda Hilbert, Consumers Energy (January 22, 2008) 
(hereinafter “Hellwig Letter”).   
382 Id.  
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Essexville, respectively, fail to meet these “location” criteria.383   These locations are nowhere 
near the sites of the maximum increase in ambient PM, ozone, CO, or SO2 concentrations from 
the proposed plant, the maximum impact from existing sources nearby to the proposed plant, or 
the location of the maximum impact from existing and proposed sources, much less the location 
of all three as required to substitute existing monitoring data.  In fact, Consumers only modeled 
an area extending out 8 km from the Proposed Coal Plant, apparently based on the assumption 
that this is where the greatest impacts would occur.  (Permit App. at 6-8).  Nor has Consumers 
demonstrated that these far away monitors are in locations likely to have air quality similar to 
that at the proposed site. For instance, Otisville is a small inland town and Harbor Beach is 
similarly small and on coast open to Lake Huron. The fact that these sites are home to the closest 
existing monitors says nothing about the representativeness of the air quality they measure 
relative to Essexville. In short, mere distance does not equate to representative air quality.  

 
Second, even if existing air quality monitors could be used to determine ambient air 

quality for permitting the Proposed Coal Plant under limited circumstances, the data must meet 
the same quality standards that on-site monitoring must meet.  At a minimum, this includes: 
 

1) continuous instrumentation monitoring 

2) documented quality control, including calibration, zero and span checks, and control 
checks; 

3) calibration and span gases should be working standards certified by comparison to Nation 
Bureau of Standards gaseous Standards Reference Material; 

4) minimum 80% data recovery. 

It is not clear that these data quality requirements were met and there is no documented quality 
control, calibration or minimum data recovery. 
 

Third, it is not clear whether “current” data, within the meaning of the applicable 
minimum standards, were used.  To be current, the data must have been collected within the 
most recent three years (2006-2008).  Here, Consumers appears to have used background 
concentration data from 2004-2006, as recommended by MDEQ.384  More recent data must be 
used. 

C. The modeling analysis uses inappropriate meteorological data lacking the 
characteristics, detail and quality assurance required for modern modeling 
applications. 

 
Consumers relied on meteorological data from the Midland/Bay City/Saginaw 

International Airport (“MBS Airport”) for all of its modeling.  (Permit App. at 6-11).  As noted 

                                                 
383 Additionally, when the new or modified source will be located in an area that has multiple air pollution sources 
and flat terrain, the applicant can only use existing, representative monitoring data that is from (1) a nearby 
monitoring site, within 10 km of the points of emissions; or (2) from a monitor that is no more than 1 km away from 
either the maximum air pollutant concentration from existing sources or from the area(s) of combined maximum 
impact from existing and proposed sources.  Guidelines for PSD § 2.4.1.  This criteria also was not met. 
384 Hellwig Letter at 2-3.  
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in the attached expert comments of Mr. Khanh Tran,385 airport meteorological data is 
unacceptable for air dispersion modeling, most notably due to the omission of periods of calm, 
the most important conditions for assessing NAAQS and increment compliance. As U.S. EPA 
has noted,  

 
It is important that [meteorological] data be representative of the atmospheric 
dispersion and climatological conditions at the site of the proposed source or 
modification, and at locations where the source may have a significant impact on 
air quality. For this reason, site specific data are preferable to data collected 
elsewhere.  

 
NSR Manual at C.22.  In addition, “[t]he type, quantity, and format of the required data will be 
influenced by the specific input requirements of the dispersion modeling techniques used in the 
air quality analysis.” Id.  The MBS Airport data is approximately 14 miles from the site of the 
Proposed Coal Plant and the quantity and quality of the data is not acceptable for air dispersion 
modeling. Resulting modeled concentrations are likely underestimated due to the way calms are 
treated, as discussed below.  
 

For air dispersion modeling purposes, airport data are among the least desirable.  
Problems with location and the general quality of data are the primary concerns.  The U.S. EPA, 
in its Meteorological Monitoring Guidance for Regulatory Modeling Applications, summarizes 
these concerns about using airport data: 

 
For practical purposes, because airport data were readily available, 
most regulatory modeling was initially performed using these data; 
however, one should beware that airport data, in general do not 
meet this guidance.386 

 
Antiquated airport data was initially used in simpler Gaussian dispersion models such as the 
ISCST series and MPTER; the data is entirely inappropriate for more modern models like 
AERMOD.387   
 

Of importance here are the differences in land uses at the proposed plant site and the 
airstrip. Landings, takeoffs, and idling of airplanes affect the site-specific conditions at the 
airstrip, such that the meteorological conditions are not representative of the area surrounding the 
proposed plant. Id. at 3-4. Additionally, land patterns around the airport and around the DeYoung 
plant site vary significantly.  

 
The other major issue is the quality of the meteorological data collected at the airport.  It 

is important to remember that the airport data are not collected with the thought of air dispersion 
                                                 
385 Attachment A, Khanh Tran, Comments on the Air Quality and Visibility Impact Analyses of the PSD Permit 
Application for the Proposed 930-MW Coal-Fired Boiler at the Karn-Weadock Generating Station (May 15, 2009), 
at Comment 18 (hereinafter “Tran Comments”). 
386 Exhibit 206, USEPA, Meteorological Monitoring Guidance for Regulatory Modeling Applications, EPA-454/R-
99-05, February 2000, p. 1-1 (“Meteorological Guidance”). 
387 Exhibit 207, Comment letter from Camille Sears to EPA Docket Center, Docket No. EPA-HQ-OAR-2008-0604, 
“Comments on the Ninth Conference on Air Quality Modeling,” November 10, 2008, at pages 2-3.  
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modeling in mind.  For example, airport conditions are typically reported once per hour, based 
on a single observation (usually) taken in the last ten minutes of each hour.388. The USEPA 
recommends that sampling rates of 60 to 360 per hour, at a minimum, be used to calculate 
hourly-averaged meteorological data.389  Air dispersion modeling requires hourly-averaged data, 
which represents the entire hour being modeled, and not only a snapshot taken in one moment 
during the hour. 

 
In addition, data collected at the airstrip are not subject to the system accuracies required 

for meteorological data collected for air dispersion modeling.  The USEPA recommends that 
meteorological monitoring for dispersion modeling use equipment that are sensitive enough to 
measure all conditions necessary for verifying compliance with the NAAQS and PSD 
increments.  For example, low wind speeds (down to 1.0 meter per second) are usually 
associated with peak air quality impacts – this is because modeled impacts are inversely 
proportional to wind speed.  Following USEPA guidance, wind speed measuring devices 
(anemometers) should have a starting threshold of 0.5 meter per second or less.390  Additionally, 
the wind speed measurements should be accurate to within plus or minus 0.2 meter per second, 
with a measurement resolution of 0.1 meter per second.391 

 
Furthermore, airport data is typically not measured in 0.1 meter per second increments, as 

required, but instead is based on wind speed observations that are reported in whole knots, and 
exclude wind speeds lower than 1.5 meters per second (three knots).  Any winds lower than 3 
knots are typically reported in airport data as calms, and are thus excluded from the modeling 
analyses.  However, the conditions with wind speeds between 0.5 meters per second and 1.5 
meters per second are the most crucial for verifying compliance with the NAAQS and PSD 
increments (low wind speeds).  These are the very conditions that airport data fails to represent.   

 
Sensitive and accurate measurements of wind speeds are necessary for measuring winds 

down to 0.5 meter per second (about one knot), which can then be used as 1.0 meter per second 
in the air dispersion modeling analyses.  There would be no need to label such low wind speed 
hours as calm, which will greatly increase the number of hours included in the modeling 
analyses.  Again, it is these low wind speed hours, which must be included in the modeling data 
set to verify compliance with the NAAQS or PSD increments.  Given these serious inadequacies, 
MDEQ should have required Consumers to collect pre-construction meteorological data for use 
in the required modeling analysis.392   

 
Pre-construction meteorological data for projects that trigger PSD review is already being 

required for coal-fired power plants.  Two recent projects in Nevada, Granite Fox Power (near 
Gerlach) and Newmont Nevada (Boulder Valley), have collected at least one year of pre-
construction meteorological data.  The data requirements, specific for input to air dispersion 
modeling for NAAQS and PSD increment analyses, are specified by the State of Nevada.393  The 

                                                 
388 Meteorological Guidance at 4-5 
389 Id. at 4-2. 
390 Id. at 5-2. 
391 Id. at 5-1. 
392 Guidelines for PSD at 55. 
393 Exhibit 208, Nevada Bureau of Air Pollution Control, Ambient Air Quality Monitoring Guidelines, May 4, 2000. 
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State of Nevada Guidelines state: “Current on-site meteorological data are required for input to 
dispersion models used for analyzing the potential impacts from the air pollution sources at the 
facility.”394 

 
Even smaller air regulatory agencies have been requiring pre-construction meteorological 

data for many years.  As part of their PSD program, the Santa Barbara County (California) Air 
Pollution Control District requires at least one-year of pre-construction air quality and 
meteorological monitoring.395  The meteorological monitoring requirements are specified in a 
detailed protocol that implements their PSD Rule.396  PSD sources in Santa Barbara County must 
collect site-specific hourly-averaged values for the following meteorological parameters: 

 
• Horizontal wind speed and wind direction (both arithmetic and resultant) 
• Horizontal wind direction standard deviation (sigma theta) 
• Standard deviation of wind speed normal to resultant wind direction (sigma v) 
• Vertical wind speed 
• Vertical wind speed standard deviation (sigma w) 
• Standard deviation of the vertical wind direction (sigma phi) 
• Ambient air temperature 
• Shelter temperature397 
 

The Proposed Coal Plant’s air emissions are significant and are released in a complex 
arrangement of point, area, and volume sources.  Using an antiquated, low-quality, and non site-
specific meteorological data set, for no other reason than to expedite the permitting process for 
the applicant, invalidates the entire air quality impact analysis.  Consumers must be required to 
collect at least one year of site-specific meteorological data consistent with USEPA’s 
Meteorological Monitoring Guidance for Regulatory Modeling Applications, and to rerun the 
modeling analysis using this data.  
 
 

D. MDEQ’s Increment Analysis Fails To Correctly Account For Emissions 
From Modified Units. 
 

 In the increment modeling analysis for the Proposed Coal Plant, Consumers and MDEQ 
concluded that, with a few small exceptions related to a new fly ash handling system at the 
existing Karn-Weadock facility, all sources of PM 10 in the area existed before the minor source 
baseline of January 31, 1980.  (Permit App. at 6-19).  As such, major sources of PM 10, such as 
the existing Karn-Weadock boilers, were not included as increment consuming sources in the 
PM 10 increment analysis.  (Id.).  This approach fails to account for the fact that the existing 
Karn-Weadock facility has undergone major modifications since the baseline date, which makes 
them increment consuming sources.   
 
                                                 
394 Id. at p. 6. 
395 Santa Barbara County Air Pollution Control District, Rule 803, Prevention of Significant Deterioration. 
396 Exhibit 209, Santa Barbara County Air Pollution Control District, Air Quality and Meteorological Monitoring 
Protocol for Santa Barbara County, October 1990.  
397 Id. at 57. 
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The Clean Air Act clearly requires that emissions from any major source that was 
modified since the major source baseline date be excluded from the baseline and treated as 
consuming increment.  In particular, Section 169(4) of the Act, 42 U.S.C. § 7479(4), defines the 
“baseline concentration”—or the baseline against which the allowable increments of air pollution 
are measured—as: 
 

The ambient concentration levels which exist as the time of the first application 
for a permit in an area subject to this part, based on air quality data available in 
the Environmental Protection Agency or a State air pollution control agency and 
on such monitoring data as the permit applicant is required to submit.  Such 
ambient concentration levels shall take into account all projected emissions in, or 
which may affect, such area from any major emitting facility on which 
construction commenced prior to January 6, 1975, but which has not begun 
operation by the date of the baseline air quality concentration determination.  
Emissions of sulfur oxides and particulate matter from any major emitting facility 
on which construction commenced after January 6, 1975, shall not be included in 
the baseline and shall be counted against the maximum allowable increases in 
pollutant concentrations established under this part.  (Emphasis added) 

 
This definition requires that all of the emissions from the source—not merely the increase in 
emissions — be excluded from baseline and be treated as consuming increment.  Additionally, 
note that it provides that emissions from sources on which “construction” commenced are 
excluded from the baseline, and defines “construction” to mean modification.  42 U.S.C. § 
7479(2)(C).   
 

U. S. EPA’s implementing regulations similarly provide that all of the emissions from 
any source that was modified after the major source baseline date consume increment: 
 

The following will not be included in the baseline concentration and will affect 
the applicable maximum allowable increase(s): 
(a) Actual emissions, as defined in paragraph (b)(21) of this section, from any 
major stationary source on which construction commenced after the major source 
baseline date; 

 
40 C.F.R. § 52.21(b)(13)(ii).  In other words, increment-consuming sources include all major 
stationary sources “on which construction commenced” after the baseline date.  For those 
sources, their “actual emissions, as defined in paragraph B(21)” consume increment.  
“Construction,” of course, includes modification.  40 C.F.R. § 52.21(b)(8).   Additionally, it is 
important that it is the “actual emissions,” based on a specified regulatory definition, not merely 
the increase or the emissions resulting from a modification, which consume increment.  “Actual 
emissions” include all of the emissions from the source during the preceding 24-month period, 
the source’s allowable emissions, or the source’s potential to emit.  40 C.F.R. § 52.21(b)(21).  
The Michigan SIP provides the same definitions.  Mich. Admin. Code R. 336.2801(a), 
(d)(ii),(m). 
 
 In sum, modification of a source after the major source baseline date moves the entire 
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source from the baseline and into the increment-consuming source category.  Here, there is clear 
evidence that Consumers modified the Karn-Weadock facility after the baseline date.  In 
particular, on October 17, 2008, U.S. EPA issued a Notice of Violation (“NOV”) to Consumers 
that found that the company had undertaken major modifications that led to emissions increases 
at Karn Units 1 and 2 and Weadock Unit 8. 398  Therefore, the actual emissions from those Karn 
and Weadock units should have been included as increment consuming sources in Consumers 
increment consumption modeling for the Proposed Coal Plant.399 
 

 
E. The Increment Analysis Omits Mobile Source Combustion Emissions.  

 
The Draft Permit, Public Participation Documents and application materials erroneously 

omit pollution from truck and barge fuel combustion in the required PSD increment analysis. 
Both truck and barge engines (barges will deliver fuel to the plant) are significant sources of 
pollution associated with the plant, most notably particulate matter. The permit cannot issue 
without a demonstration that a full accounting of emissions, including those associated with 
mobile source combustion emissions, will not violate any PSD increment. Properly including all 
increment-consuming sources is also critical for future permitting of other facilities, which will 
need to take into account these sources as well.    

 
As U.S. EPA describes, diesel engines like those in heavy-duty trucks are huge sources of 

harmful particulate matter, as well as pollutants that contribute to ozone formation (NOX), acid 
rain (SO2), and global warming (GHGs).400 Barges, while less high profile than polluting trucks, 
similarly are large sources of pollution along inland coastal waterways like the Great Lakes. As 
put forth in a report on shipping pollution,   

 
The nation’s inland commercial waterway system extends along the East and Gulf 
coasts, through the St. Lawrence Seaway to the Great Lakes, and up rivers more 
than a thousand miles from the open ocean. Barges, rafted together and moved by 
tugboats, carry most of the cargo on these routes. These small but powerful craft 
deliver pollution to urban and rural areas along rivers far from the sea. Leading 
researchers have estimated that at inland ports like Pittsburgh commercial marine 
traffic produces as much smog-forming NOX per mile as passenger cars on a 
crowded urban highway. Ports are the natural focus for ship emissions because 
ships gather there. But researchers have also estimated that a high percentage of 

                                                 
398 Consumers NOV.  An un-redacted copy of the Consumers NOV was sent to MDEQ and is available in MDEQ’s 
records.  We incorporate that document, as well as all documents provided by the owners and operators of the Karn-
Weadock plant produced to U.S. EPA and/or MDEQ pursuant to section 114 of the Clean Air Act into these 
comments by reference. 
399 It is true that the U.S. EAB recently held that it is plausible to interpret the increment consumption regulations to 
require only that the emissions increases that resulted from the modifications be counted as increment consumption.  
NMU, slip op. at 45-47.  This interpretation runs contrary to the plain language of the Clean Air Act and regulations 
discussed above.  Even if MDEQ decides to follow the EAB’s “plausible” interpretation, the increment modeling for 
the Proposed Coal Plant must be redone as no emissions from the modified Karn and Weadock units were treated by 
Consumers as consuming increment.   
400 See, e.g., Exhibit 210, U.S. EPA, “Diesel Exhaust in the United States.”  
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ship emissions in the U.S. occur outside port facilities, in shipping channels 
located on rivers or coastal waterways within 200 miles of shore.401 

 
Moreover, controls on the current fleet of shipping engines are weak at best, resulting in high 
levels of pollution along inland waterways: 
 

Despite the magnitude of air pollution they produce, ships are subject only to 
sporadic and weak air quality protections that leave most vessels poorly 
controlled. The small and medium-sized diesel marine engines that power 
watercraft such as barges, tugboats and ferries will be subject to weak limits on 
smog-forming pollution for new engines in 2004 and 2007, depending on engine 
size. And existing engines are not subject to these or any other standards… 
 
… According to researchers, if statewide NOX emissions from waterborne 
commerce were compared with other pollution categories, in many states 
“waterborne commerce as a source category would rank higher than regulated 
source categories such as metals processing, petroleum industries, and chemical 
manufacturing.”402 

 
U.S. EPA similarly has noted that marine diesel engines are “significant contributors to air 
pollution in many of our nation’s cities and coastal areas… [that] emit significant amounts of 
nitrogen oxides (NOX) and particulate matter (PM), both of which contribute to serious public 
health problems.”403 Particulate matter pollution from barges consists primarily of PM2.5. See 73 
Fed. Reg. 25,298 (May 6, 2008) (discussing PM2.5 from locomotive and marine diesel engines). 
Barges also are associated with PM10 pollution, due both to combustion and wind blowing across 
uncovered piles of coal and petroleum coke (similar to PM10 from fuel piles at the facility itself). 
New federal regulations will significantly reduce NOX and PM2.5 from new and remanufactured 
shipping engines. However, these regulations will leave large amounts of pollution from the 
existing fleet – including those barges servicing the Proposed Coal Plant – in place for years to 
come. 
 

Regulations governing the PSD increment analysis clearly contemplate inclusion of 
pollution from mobile sources, both in terms of fugitives and point source emissions from fuel 
combustion. The wording of the increment provision is broad enough to encompass mobile 
source emissions: emissions from the source must be included along with “all other applicable 
emissions increases or reduction [sic].” Mich. Admin. Code R. 336.2811. Moreover, the list of 
increment exemptions does not list mobile sources at all, let alone specify that combustion 

                                                 
401 Exhibit 211, Environmental Defense Fund, “Smog Alert: How Commercial Shipping is Polluting Our Air,” 
(2004). 
402 Id. (citing James J. Corbett and Paul S. Fischbeck, “Emissions from Waterborne Commerce Vessels in United 
States Continental and Inland Waterways,” Environ. Sci. Technol. 2000, 34, 3254-3260.) 
403 Exhibit 212, U.S. EPA, “Diesel Boats and Ships,” (discussing rulemaking for locomotive and marine diesel 
engines, which applies to emissions from barges and other ships on the Great Lakes), available at 
www.epa.gov/otaq/marine.htm.  
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emissions may be omitted. See Mich. Admin. Code R. 336.2806.  Other agencies similarly have 
recognized the need to include mobile source emissions in increment modeling.404  

 
DEQ may have excluded mobile source combustion emissions based on the state’s 

“insignificant activities” Rule 212 and unidentified parallel U.S. EPA guidance.  If so, doing so 
was in error.  Rule 212 creates a limited exemption for certain emissions, including those from 
“use, servicing, and maintenance of motor vehicles, including… watercraft, except where the 
activity is subject to an applicable requirement.” Mich. Admin. Code R. 336.1212 (emphasis 
added). The broad provision to include all increment consuming sources, Mich. Admin. Code R. 
336.2811, is an applicable requirement that trumps the insignificant activities rule. Moreover, 
given the huge amounts of pollution from truck and outdated barge diesel engines, it is a 
misnomer to brand these emissions “insignificant.”  

 
The omission of truck and barge combustion pollution from the increment analysis 

renders it incomplete, and the Permit may not issue without remodeling of the PM increment 
consumption analysis.   
 

F. Additional Impacts Analysis. 
 

Even if mobile source combustion emissions could be excluded from the increment 
analysis, they must be included in the air quality component of the additional impacts analysis. 
As described above, the additional impacts analysis requires an assessment of air quality impacts 
from growth associated with the project. Growth may be in terms of “general commercial, 
residential, industrial, or other” expansion. Mich. Admin. Code R. 336.2815(2). Increased truck 
and barge traffic associated with the Proposed Coal Plant clearly fits into this broad definition of 
growth. Trucks and barges are both commercial and industrial mobile sources; barges delivering 
fuel to the Proposed Coal Plant and trucks transporting materials to and away during the entire 
life of the facility are “associated” with the Plant. If pollution from these mobile sources is not 
included in the regulatory definition of secondary emissions, and DEQ contends that it may be 
excluded from the NAAQS and increment assessment, significant harmful pollution from the 
Proposed Coal Plant may be unjustifiably excluded altogether from consideration in this 
permitting.  

 
Both the Applicant and DEQ treat the additional impacts analysis as an aside and provide 

little to no discussion of air quality impacts from associated growth. See Public Participation 
Documents at 31. This minimal analysis must be redone, taking into consideration increases in 
mobile source traffic.  

 
 

                                                 
404 See, e.g., Exhibit 213, “Preliminary Comments on the Greene Energy Prevention of Significant Deterioration 
(PSD) Permit Application March 2005,” at pages 6-7: “We continue to question the exclusion of certain SO2 and 
PM10 sources from the analysis, including, existing stationary sources, area sources, and mobile sources that have 
experienced changes in emissions after the SO2 and PM10 minor source baseline dates were triggered in Shenandoah 
National Park. Failure to include all relevant increment- consuming and expanding sources results in an incomplete 
analysis and incorrect estimation of increment consumption.” (attached to letter from Craig Manson, Assistant 
Secretary for Fish and Wildlife and Parks, U.S. Dept. of the Interior, to Mark Gorog, Regional Air Quality Program, 
Pennsylvania Department of Environmental Protection, Apr. 4, 2005). 
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G. MDEQ Must Address the PM 10 NAAQS Violations Identified in the 
Modeling for the Proposed Coal Plant 

 
The PM 10 NAAQS modeling done for the Proposed Coal Plant identified NAAQS 

violations in the vicinity of the project, but concluded that the Plant did not cause or contribute to 
those violations.  (PPD at 41).  MDEQ’s analysis is flawed here for a few reasons.  First, MDEQ 
allowed Consumers to evaluate the modeled violations on a receptor-by-receptor basis and to 
conclude that the Proposed Coal Plant would not cause or contribute to any of the violations 
because the Plant’s contribution at the receptors showing violations was not above the PM 10 
significant impact levels (“SILs”).  This use of SILs, however, is inappropriate as SILs are 
intended only to determine whether interactive increment and NAAQS modeling is needed for a 
pollutant, not to excuse violations found through such modeling.   

 
Second, MDEQ has not identified what source did cause or contribute to the identified 

violations, or what steps are being taken to address that them.  A review of the project file 
suggests that MDEQ may have concluded that the Essroc Cement facility is considered culpable 
for the violations.  If so, this is problematic because the Essroc facility was not included as a PM 
10 source in the NAAQS modeling to begin with.  (Permit App. at Appendix E Tables E-1 to E-
4).  The Essroc facility is located approximately 1.4 miles from the Proposed Coal Plant site and 
is permitted to emit 166 tons of PM 10 per year.  Such emissions must be factored into the PM 
10 NAAQS modeling and any violations caused or contributed to by such emissions must be 
addressed. In addition, the PSD program does not give a pass to facilities that will aggravate a 
violation. Even if some violations are primarily attributable to Essroc, MDEQ must fully explain 
and support that the Proposed Coal Plant will not contribute to these violations..  

 
Third, the PM 10 NAAQS modeling did not include emissions from mobile sources 

related to the Proposed Coal Plant.  As explained with regards to the increment and additional 
impact analyses, such emissions must be factored into the modeling.  
 
 

H. PM2.5 Preconstruction Monitoring, NAAQS, and Increment 
 

1. The Permit is based impermissibly on the illegal and unsupported 
use of PM10 as a surrogate for PM2.5.  

 
MDEQ failed to do any air quality modeling or other analysis for PM2.5, but instead relies 

on an unsupported PM10 surrogacy approach. This reliance is improper and illegal for the reasons 
set forth above with respect to BACT for PM2.5 in Section IV above, and the Clean Air Act’s 
requirements to conduct air quality modeling to demonstrate compliance with the NAAQS and 
PSD increments, U.S.C. § 7475(a)(3)(B) (prohibiting construction of a major emitting facility in 
an attainment area unless the “owner or operator… demonstrates… that emissions from the 
construction or operation of the facility will not cause, or contribute to, air pollution in excess of 
any… maximum allowable increase or maximum allowable concentration… [or] national 
ambient air quality standard” (emphasis added)); 40 C.F.R. 51.166(k) (source may not cause or 
contribute to a violation of “any national ambient air quality standard” or “any applicable 
maximum allowable increase over the baseline concentration” (emphasis added); Mich. Admin. 
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Code R. 336.811.  By modeling only for PM 10, MDEQ and Consumers simply have no basis 
upon which to conclude that the Proposed Coal Plant will not cause or contribute to an 
exceedance of the PM 2.5 NAAQS or proposed PM 2.5 increments.  In fact, as laid out in the 
expert testimony from Khanh Tran, which is attached as Exhibit 1, there is strong evidence that 
PM 2.5 emissions from the Proposed Coal Plant will cause or contribute to violations of the 24-
hour and annual PM 2.5 NAAQS, and the proposed 24-hour PM 2.5 Class II increment.405   

 
MDEQ’s refusal to require an air quality analysis of the impact of the Proposed Coal 

Plant’s PM 2.5 emissions is not technically justified because technical capabilities for modeling 
PM2.5 do exist. See 70 Fed. Reg. 68218, 68234-68235, 40 C.F.R. § 51, App W, 5.1 (e), (t), (h), 
5.2.2.1.  U.S. EPA has identified available models to analyze the impacts of PM2.5 in its 
Guideline to Air Quality Models. See Appendix W of 40 C.F.R. § 51, prescribing modeling 
requirements for small particles (PM2.5); see also 40 C.F.R. § 52.21(1); 61 Fed. Reg. 41838, 
41850, 40 C.F.R. § 51, App W, 7.2.2(c) (August 1996) (showing that historically, "ISC [was] 
recommended for point sources of small particles ... "); see also 70 Fed. Reg. 68218, 68234, 40 
C.F.R. § 51, App W, 5.1 (e),(t),(h) (December 2005). Appendix W "addresses the regulatory 
application of air quality models for assessing criteria pollutants under the Clean Air Act." 70 
Fed. Reg. 68218, Revision to the Guideline on Air Quality Models: Adoption of a Preferred 
General Purpose (Flat and Complex Terrain) Dispersion Model and Other Revisions, Appendix 
W of 40 C.F.R. § 51 ("The Modeling Guideline"), Summary. The Guideline provides for 
modeling of PM2.5 using both the ISC and AERMOD models. U.S. EPA has approved two 
methods, CTM-039 and CTM-040, for measuring PM2.5. 72 Fed. Reg. 20586, 20653.  

 
Likewise, MDEQ itself has held the position that PM2.5 modeling analyses are possible 

and shall be “required” of applicants. Bill Presson of DEQ’s Permit Section wrote in an email to 
Steve Kohl, an attorney at the law firm of Warner, Norcross and Judd, dated June 13, 2008, that:  
 

A decision has been made by the Air Quality Division to implement PM2.5 as 
follows for NSR PTI Applications:  
 
Attainment Areas: 
 
PM2.5 BACT analysis will be required 
PM2.5 analysis will include the back half (condensable portion) 
Preconstruction monitoring analysis will include PM2.5 
PM2.5 modeling will be required – Significant impact, significant monitoring 
concentrations and increment standards are not established for PM2.5 per the 
federal guidance as of now. Until they are established, MDEQ will require the 
analyses and use best judgement [sic] in evaluating these analyses.406 

 
We were not able to identify in the record any reasons why DEQ contradicted itself by not 
requiring PM2.5 modeling for this permit.  
 

                                                 
405 Attachment A, Tran Comments at Comments 5-10.   
406 Email from William Presson, MDEQ to SKohl@WNJ.com, “Subject: PM2.5,” June 13, 2008.  
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In addition, several administrative bodies and courts have reviewed air quality modeling 
analyses of PM2.5 impacts submitted in appeals of PSD permits and found surrogacy inadequate 
in light of the results. a state court has accepted a PM2.5 modeling demonstration showing a 
violation of the PM2.5 NAAQS; the court went on to find that faced with such a demonstration, a 
state agency cannot rest on PM10 modeling alone.407 
 

Moreover, even if the PM 10 surrogate approach were valid in some circumstances, the 
Agency failed to demonstrate that PM10 surrogacy is justified for this plant. The means exist now 
to monitor for PM2.5, as demonstrated by existing monitoring technology and networks, and to 
model PM2.5 impacts to air quality.  The Applicant’s failure to monitor for PM2.5 and submit 
PM2.5 modeling with its application, and MDEQ’s failure to require PM2.5 monitoring and 
modeling each are independent grounds for rejecting the permit.  This is especially true in light 
of the strong evidence of PM 2.5 NAAQS and proposed increment violations demonstrated in 
Mr. Khanh’s expert comments.    

 
At a minimum, MDEQ and Consumers must, as Mr. Tran has done, compare the PM10 

modeling results to standards for PM2.5 in order to determine whether the PM 2.5 NAAQS and 
proposed increment would be violated.  In addition, MDEQ must ensure compliance with the 
more stringent PM 2.5 NAAQS proposed by the Clean Air Scientific Advisory Committee, 
which a federal court has recently ruled that the U.S. EPA improperly rejected.  Without such 
analyses, the permit record does not show that the protection of the PM2.5 NAAQS has been 
ensured.  This failure is reason alone to deny the permit. 42 U.S.C. § 7475(a)(2) and (3) (a major 
facility may not commence construction without a permit that has been subject to the required 
review and that ensures compliance with the NAAQS).  
 

2. MEPA and Rule 901 requires comparison of PM2.5 modeling 
impacts to levels truly protective of public health. 

 
Regardless of the Clean Air Act’s requirements, MEPA and Rule 901 plainly require that 

the modeling show no exceedances of lower PM2.5 NAAQS deemed necessary to protect public 
health by experts and the public health community. These standards are 12 µg/m3 for the annual 
and 25 µg/m3 for the 24-hour NAAQS.  If violations of such standards are demonstrated, then 
MDEQ must require additional PM 2.5 emission reductions at the Proposed Coal Plant and 
offsetting of the Plant’s PM 2.5 emissions in order to ensure that the NAAQS are protected.   

 
I. Other Air Quality Modeling Issues 

 
As discussed in the expert comments of Mr. Tran, the air quality modeling relied on by 

Consumers and MDEQ is also flawed because: 
 

• Stack heights and parameters used in the modeling may be inaccurate and need to 
be verified; 

• Shoreline fumigation conditions were not evaluated, as required by MDEQ 
Dispersion Modeling Guidance;  

                                                 
407 Exhibit 214, Friends of the Chattahoochee, slip op. at 9-12.  
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• Impacts on ozone air quality have not been evaluated;  
• Plume blight impacts have not been analyzed;  
• Icing and fogging impacts have not been analyzed.  

 
Each of these issues must be carefully evaluated and addressed before any final permit 

for the Proposed Coal Plant can be issued.  
 
 

IX. MDEQ AND CONSUMERS INACCURATELY CONCLUDED THAT THE 
PROPOSED COAL PLANT WOULD NOT SIGNIFICANTLY AFFECT 
PUBLIC HEALTH.  

 
Pursuant to Michigan regulations, a major source of air pollution such as the Proposed 

Coal Plant must limit its toxic air contaminant (“TACs”) emissions to the “maximum allowable 
emission rate based on the application of the best available control technology for toxics,” which 
is known as the T-BACT requirement.  Mich. Admin. Code R 336.1224(1).  In order to ensure 
that T-BACT is adequately protective of public health, however, Michigan regulations also 
require a human health risk assessment (“HHRA”) to ensure that the TAC emissions would not 
lead to an exceedance of initial risk screening levels (“IRSLs”) for carcinogens or initial 
threshold screening levels (“ITSLs”) for non-carcinogenic TACs.  Mich. Admin. Code R 
336.1225 to 336.1232.  If TAC emissions would lead to an exceedance of such thresholds, then 
MDEQ can and should require a lower maximum allowable emission rate for those TACs.  
Mich. Admin. Code R 336.1228.  

 
Consumers submitted with its application an HHRA, which was later revised in April 

2008, that purports to evaluate the health impacts of the Proposed Coal Plant’s mercury and lead 
emissions.  In addition, the Public Participation Documents includes an MDEQ HHRA 
Summary, dated January 30, 2009, that purports to evaluate the impacts of other non-
carcinogenic and carcinogenic TACs that would be emitted by the Plant.  Both Consumers’ 
HHRA and MDEQ’s Summary conclude that the impacts of the Proposed Coal Plant’s TAC 
emissions would be below the applicable ITSLs and IRSLs and that, therefore, such emissions do 
not pose an unacceptable health risk.  (HHRA at 9-1 to 9-3; Summary at 1; PPD at 33-35).   

 
At the outset, it is important to note that the HHRA and other risk assessments completed 

by Consumers and MDEQ only evaluate health impacts from the Proposed Coal Plant’s TAC 
emissions.  As such, those assessments did not consider or quantify public health impacts from 
the Proposed Coal Plant’s emissions of air pollutants such as SO2, PM 10, PM 2.5, NOx, VOC, 
CO, or CO2.  In addition, MDEQ and Consumers did not evaluate the health impacts of the 
disposal of coal combustion waste from the Plant, or of the mining of the coal needed to fuel the 
plant.  As such, the “Public Health Analysis” (PPD at 34) done by Consumers and MDEQ 
focused only on a narrow range of health impacts and does not provide anything near a full 
picture of the public health impacts that the Proposed Coal Plant would have.  

 
In addition, even focusing just on the health impacts of the TAC emissions, a careful 

review of the HHRA and Summary reveals that Consumers and MDEQ likely underestimated 
that public health impact that the Plant would have.  A complete discussion of the flaws in those 
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studies can be found in the attached expert comments of Dr. Emily Kennedy408 and Mr. Tran.409  
In summary, the primary flaws in MDEQ and Consumers’ analyses include:  

 
• A failure to consider the presence of sensitive populations in the affected area 
 
• A failure to use lifetime exposure estimates  

 
• A failure to factor in the consumption of fish from Tobico Marsh in evaluating the 

impacts of mercury emissions 
 

• Improper use of mean Michigan fish consumption numbers, which are likely 
exceeded in the Bay City area due to its proximity to water 

 
• A failure to use the maximum emissions allowed under the Draft Permit in 

evaluating lead emission impacts 
 

• Underestimating of background lead levels 
 

• Improper use of only one year of meteorological data for toxics modeling and 
only three years of data for mercury and lead modeling, rather than five years of 
such data 

 
• Failure to factor in non-inhalation exposure to various TACs, which causes a 

significant underestimation of the carcinogenic risks posed by the Plant 
 

• Use of a different list of polynuclear aromatic hydrocarbons for the Proposed Coal 
Plant than was used in the risk assessments for other coal plants proposed in 
Michigan  

 
Even without these errors and the others discussed in Dr. Kennedy and Mr. Tran’s 

reports, the carcinogenic impact of the Proposed Coal Plant was estimated at 0.8 x 10-6, which is 
not far below the 1 x 10-6 threshold for finding a significant impact that requires a full health 
assessment and possibly lower emission limits for particular TACs.  With the errors identified by 
Dr. Kennedy and Mr. Tran correct, it is almost certain that the 1 x 10-6 threshold will be 
exceeded.   MDEQ must ensure that a proper risk assessment is completed for the Proposed Coal 
Plant’s emissions, and that steps are taken to reduce or avoid any adverse impact that is 
identified.   
 
 

X. THE DRAFT PERMIT FAILS TO INCLUDE CONDITIONS THAT ARE 
ENFORCEABLE AND ASSURE CONTINUOUS COMPLIANCE.  

 

                                                 
408 Attachment B, Comments of Emily Kennedy, Ph.D, on the Human Health Risk Assessment for the Proposed 
Consumers Energy Coal-Fired Power Plant (May 19, 2009).   
409 Attachment A, Tran Comments.   
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The Draft Permit cannot issue in its current form as it contains numerous terms and 
conditions that are not practically enforceable, as set forth below.  

 
A. The Clean Air Act requires that limits be practically 

enforceable.  
 
The Clean Air Act and Michigan law require permits to install to be practically 

enforceable.  Michigan regulations state that the permit to install must contain “emission limits 
that are enforceable as a practical matter.” Mich. Admin. Code R. 336.1205.  The U.S. EPA has 
also emphasized that a permit must include limits that are practically enforceable.  “Practicable 
enforceability” means that a permit’s provisions  

 
must specify: (1) A technically-accurate limitation and the source subject to the 
limitation; (2) the time period for the limitation (hourly, daily, monthly, and 
annual limits such as rolling annual limits); and (3) the method to determine 
compliance including appropriate monitoring, recordkeeping, and reporting. 

 
73 Fed. Reg. 1570, 1573 (Jan. 9, 2008). The NSR Manual similarly provides: 
 

The emissions limits must be included in the proposed permit submitted for public 
comment, as well as the final permit. BACT emission limits or conditions must be 
met on a continual basis at all levels of operation (e.g., limits written in 
pounds/MMbtu or percent reduction achieved), demonstrate protection of short 
term ambient standards (limits written in pounds/hour) and be enforceable as a 
practical matter (contain appropriate averaging times, compliance verification 
procedures and recordkeeping requirements). 

 
Consequently, the permit must: 
 
• be able to show compliance or noncompliance (i.e., through 

monitoring times of operation, fuel input, or other indices of operating conditions 
and practices); and 

• specify a reasonable averaging time consistent with established 
reference methods, contain reference methods for determining compliance, and 
provide for adequate reporting and recordkeeping so that the permitting agency 
can determine the compliance status of the source. 

 
NSR Manual at B.56. Since the PSD Permit terms and conditions will also be incorporated as 
part of the Proposed Coal Plant’s federal Title V operating permit, known as a Renewable 
Operating Permit (“ROP”) at the state level, law and guidance on enforceability in the Title V 
context also are instructive.  
 

Pursuant to the Clean Air Act, Title V permits are to include, among other conditions, 
"enforceable emission limitations and standards, . . . and such other conditions as are necessary 
to assure compliance with applicable requirements of [the Act], including the requirements of the 
applicable implementation plan."  42 U.S.C. § 7661c(a) (emphasis added). U.S. EPA policy 
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requires Title V permits to be “enforceable as a practical matter.”410 Thus, to be enforceable, the 
permit must create mandatory obligations (standards, time periods, methods).  Specifically, a 
permit condition must: (1) provide a clear explanation of how the actual limitation or 
requirement applies to the facility; and (2) make it possible for the Cabinet, the U.S. EPA, and 
citizens to determine whether the facility is complying with the condition.  See, e.g., Sierra Club 
v. Ga. Power Co., 365 F. Supp. 2d 1297, 1308 (D. Ga. 2004) (citing Sierra Club v. Public Serv. 
Co., 894 F. Supp. 1455, 1460 (D. Colo. 1995)). Title V permits must contain monitoring and 
reporting requirements to allow citizen enforcement, in addition to the ability of State and 
Federal Regulators’ ability to enforce the Title V permits). The U.S. EPA has provided examples 
of permit conditions that are not enforceable as a practical matter in a recent letter to the Ohio 
Environmental Protection Agency (“OEPA”) setting out deficiencies in Ohio’s Title V program.  
In that letter, EPA explained that, “In addition to implementing appropriate compliance methods, 
the monitoring, recordkeeping, and reporting requirements must be written in sufficient detail to 
allow no room for interpretation or ambiguity in meaning.  Requirements that are imprecise or 
unclear make compliance assurance impossible.”411  

 
Similarly, U.S. EPA policy explains that for a permit condition to be enforceable, the 

permit must leave no doubt as to exactly what the facility must do to comply with the condition.  
Region 9 Guidelines, at III-55.  

 
A permit is enforceable as a practical matter (or practically 
enforceable) if permit conditions establish a clear legal obligation 
for the source [and] allow compliance to be verified.  Providing the 
source with clear information goes beyond identifying the 
applicable requirement.  It is also important that permit conditions 
be unambiguous and do not contain language which may 
intentionally or unintentionally prevent enforcement. 
 

Id.  The “practical enforceability” requirement is necessary “to assure the public’s and EPA’s 
ability to enforce the title V permit is maintained, and to clarify for the title V source its 
obligations under the permit.”  Id. at III-56.  Citizens do not have the powers at their disposal 
that agencies have (i.e., the power to conduct an inspection, the power to require the submittal of 
records or documents by the permittee, or the power to reopen a permit).  As a result, the permit 
must be self-contained (include all terms, definitions and conditions that are necessary to enforce 
the permit) and must be clear in order to be practically enforceable.  See generally, id. at III-57 to 
III-62.   
 

B. The Permit omits averaging times for numerous pollutant 
limits. 

  
One significant shortcoming in the enforceability of the Draft Permit is that it lacks 

average time for a number of emission limits.  As put forth above, the averaging time is a 
necessary component of an emission limit. See 73 Fed. Reg. at 1573 (limit must include the time 

                                                 
410 Region 9 Guidelines. 
411 Mathur Letter.  
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period for the limitation).412  Rather than include averaging times for certain limits, the Draft 
Permit states merely that the to-be-determined “Test Protocol will specify averaging time.”  
(Draft Permit at 8-10).  Thus, the Permit lacks averaging times for PM, PM10, VOCs, lead, 
sulfuric acid mist, HCl, and HF. Without stated, explicit averaging times, the limits should apply 
instantaneously.  MDEQ must clarify whether it intends for the limits to be met instantaneously 
or include enforceable averaging times in the permit.  

 
Provisions allowing later determinations as to test protocols, time periods, and operating 

scenarios are not practically enforceable.  “EPA and citizens would have difficulty disputing a 
finding by the [agency] that the source had met the requirements of the condition.”413  The 
agency discretion provided for in the Draft Permit would allow the source to negotiate certain 
permit requirements “off permit.”  See id. Citizens and the USEPA would not be part of the 
process of approving the conditions and would not be able to dispute a finding by the agency the 
permitee’s actions are sufficient or that the source met the requirements of the conditions.  See 
RockGen, supra. 

 
C. MDEQ Must Clarify that PM CEMS Will Be Used To 

Monitor Compliance with the PM Emission Limits. 
 
 

The PM limits in the Draft Permit appear to lack enforceability and fail to ensure 
continuous compliance because the Draft Permit relies on infrequent stack testing instead of 
continuous emissions monitoring for PM (“PM CEMs”)  (Draft Permit at 8).  Continuous 
emission monitoring systems (“CEMS”) are available for the filterable portion of PM and are 
widely used for compliance demonstration in permits for other similar sources.  

 
The Draft Permit appropriately requires Consumers to use continuous emissions 

monitoring systems (“CEMS”) for NOx, SO2, CP, PM, CO2/O2, and mercury (Draft Permit, 
Appendix B, at 64), which is consistent with U.S.EPA’s conclusion that CEMS are a reliable 
method of ensuring continuous compliance with emission limits. See 69 Fed. Reg. 1785 (Jan. 12, 
2004).  The Draft Permit, however, does not reference CEMS as a basis for monitoring and 
testing PM emissions.  Instead, the Draft Permit simply references stack tests done once every 
one to five years as the monitoring and testing method for the PM and PM 10 limits.  (Draft 
Permit at 8, 11).     
 

U.S. EPA promulgated performance specifications for PM CEMS at 40 CFR § 60, 
Appendix B, Specification 11, on January 12, 2004.414 This promulgation clearly indicates that 
use of PM CEMS is an accepted means of assessing compliance with particulate emissions.  
Furthermore, the EPA has required other coal-fired power plants to install, operate, calibrate, and 
maintain a PM CEMS as a term in numerous consent decrees under the New Source Review 

                                                 
412 Exhibit 6, NSR Manual at B.56 (to be practically enforceable, a limit must contain an appropriate averaging 
time). 
413 Region 9 Guidelines, at p. III-49. 
414 Exhibit 215, In the Matter of Onyx Environmental Services, Petition No. V-2005-1 at 13. 
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program.415  Implicit in these agreements is the fact that PM CEMS are available, reliable, and 
economically and technically feasible. As noted above, PM CEMS has also been required as part 
of a BACT limit in a recently-issued permit.  

 
Most recently, in proposed amendments to new source performance standards (“NSPS”) 

for electric utility steam generating units, the EPA stated, “Based on our analysis of available 
data, there is no technical reason that PM CEMS cannot be installed and operate reliably on 
electric utility steam generating units.” 70 Fed. Reg. 9728. Consequently, there is no reason for 
the MDEQ to not require that the PM CEMS be used to ensure compliance with the PM emission 
limits.  
 

D. MAP and FECP  
   

The permit references a yet-to-be-developed malfunction abatement plan (“MAP”) and 
fugitive emissions control program (“FECP”), but completely fails to specify the contents of this 
plan and program.  (Draft Permit at 10, 31, 34, 37, and 40).  For a permit to be practically 
enforceable, the permit must be self-contained (include all terms, definitions and conditions that 
are necessary to enforce the permit) or at a minimum, provide members of the public with access 
to all relevant information. In re Cargill, Inc., Petition IV-2003-7, at 14 (U.S. EPA July 16, 
2004). Permit conditions that rely upon the steps and actions contained in documents that lie 
outside the four corners of the permit are not enforceable. Mathur Letter; see also Region 9 
Guidelines, at p. III-61. The conditions referencing the MAP and FECP are wholly insufficient, 
do not meet the requirement of practically enforceability, and therefore violate the CAA.  

 
The USEPA has made it clear that permits referencing external documents must identify 

required steps or describe required plant activities from those documents in order to be 
enforceable:     

 
For example, some Title V permits require monitoring devices to be ‘installed, 
calibrated, operated, and maintained in accordance with the manufacturer’s 
specification,’ without explaining in detail the steps in these processes or the 
manufacturer’s specifications.  These steps must be explained in detail in order 
for such a requirement to have any meaning.  The description of plant activities 
need not be exhaustive, but they must be specified in the permit if they would 
significantly affect the source’s ability to comply.  Leaving the source to follow 
‘manufacturer’s specifications’ does not help direct the source toward 
compliance.  In some instances, manufacturer’s specifications may not even 
exist.416 

 

                                                 
415 Exhibit 216, Consent Decree between U.S. EPA and Ohio Citizen Action (Plaintiffs) and American Electric 
Power Service Corp., et al., at par. 107-109 (May 27, 2005).  
416 Mathur Letter; Region 9 Guidelines, at III-61 (“It is acceptable to use the manufacturer’s recommendations as the 
basis for the numbers that go into the permit if there is not better data.  However, the specific numbers must be 
incorporated into the permit rather than a reference to a document which may not include clear requirements” 
(emphasis added)). 
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Similarly, the permit references the MAP and FECP and relies upon actions contained within the 
MAP and FECP but fail to explain in any detail the contents of the MAP and FECP.  
Consequently, provisions relying upon the MAP and FECP and meaningless and the lack of 
content in those provisions both affect the ability of the source to comply and render those 
provisions unenforceable.   
 

 
XI. MDEQ FAILED TO CONSIDER ENVIRONMENTAL JUSTICE ISSUES AND 

TO ASSESS IMPACTS ON TRIBAL COMMUNITIES 
 

In issuing the permit, MDEQ failed entirely to assess and prevent impacts on tribal 
communities who will bear a disproportionate share of the pollution burden from the Proposed 
Coal Plant. contrary to state policy on environmental justice.  
 

The environmental and public health burdens of industrial pollution are not equally borne 
by all members of society, but often fall most heavily on low-income communities and 
communities of color (“EJ communities”). These burdens hinder the ability of EJ communities to 
achieve educational goals and economic advances, and, in the case of tribal populations, prevent 
them from maintaining traditional ways of life. In recognition of these harms, Governor 
Granholm in 2007 signed Executive Directive No. 2007-23, “Promoting Environmental Justice” 
(“EJ Directive”).  
 

EXECUTIVE DIRECTIVE No. 2007 - 23  
PROMOTING ENVIRONMENTAL JUSTICE  
 
A. The Department of Environmental Quality shall develop and implement a state 
environmental justice plan to promote environmental justice in Michigan.  The 
plan shall do all of the following: 
 
1. Identify and address discriminatory public health or environmental effects of 
state laws, regulations, policies, and activities on Michigan residents, including an 
examination of disproportionate impacts. 
 
2. Include measures to prevent discriminatory or negative public health or 
environmental effects of state laws, regulations, policies, or activities, including, 
but not limited to, disproportionate negative impact of state laws, regulations, 
policies or activities relating to public health and the environment. 
 
3. Provide policies and procedures for state departments and agencies to ensure 
that environmental justice principals are incorporated into departmental and 
agency decision-making and practices. 

 
The EJ Directive calls upon MDEQ to develop and implement an environmental justice plan for 
Michigan, with the goals of identifying and preventing discriminatory public health and 
environmental effects of state laws, regulations, policies, and activities.  Permitting of the 
Proposed Coal Plant will have disproportionately harmful impacts on tribal public health and the 
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environment. As such, MDEQ’s permitting action under state laws and regulations should have 
considered the differing and disproportionate impacts on tribes but it did not.   
 

Neither MDEQ nor Consumers identified, much less evaluated, environmental justice 
concerns as being relevant to this permitting proceeding.  None of the permit materials, including 
the permit application and DEQ decision documents (Draft Permit, Public Participation 
Documents, etc.), makes any mention of disproportionate impacts to tribes, even though these 
impacts are apt to occur. Perhaps most egregiously, the Human Health Risk Assessment 
completed by Consumers and reviewed by MDEQ did not evaluate the impacts of mercury and 
other emissions from the Proposed Coal Plant on subsistence fishers.  (Permit App., HHRA at 5-
2).  Subsistence fishing is a reality of tribal life and prevalent in tribal communities.  In short, 
subsistence fishing is critical to Tribes.  “Today, commercial and subsistence fishing are as 
important to tribal members as they ever were.”417 There is “documented evidence demonstrating 
that the Indians [are] absolutely dependent upon fishing for subsistence and their livelihood.” Id. 
at 14.  DNR recognizes the practice of subsistence fishing.  The State and tribes approved an 
agreement on hunting and fishing that recognized the importance of traditional subsistence 
fishing.  “The agreement recognizes the right of the tribes to practice traditional subsistence use 
of natural resources, or, in other words, to utilize natural resources in living off the land.”418  
Failing to recognize the disparate impacts on subsistence fishermen and women turns a blind eye 
to tribal populations in the region and state and ignores Michigan’s EJ policy.  In addition to 
increased pollution to waters where tribal members fish, other expected main impacts include 
increased pollution affecting plant species of importance to tribes and particulate matter impacts 
on air quality disproportionately impacting on tribe members’ health.  

 
MDEQ is required to assess whether the emissions rates required by other rules 

adequately protect human health and the environment.   

R 336.1228 Requirement for lower emission rate than required by T-BACT 
and health-based screening levels.  

Rule 228. The department may determine, on a case-by-case basis, that the 
maximum allowable emission rate determined in R 36.1224(1), R 336.1225(1), R 
336.1225(2), or R 336.1225(3) may not provide adequate protection of human 
health or the environment. In this case, the department shall establish a maximum 
allowable emission rate considering all relevant scientific information, such as 
exposure from routes of exposure other than direct inhalation, synergistic or 
additive effects from other toxic air contaminants, and effects on the environment.  

MDEQ obviously must consider the health of tribal members impacted by a source’s emissions 
when considering impacts to human health in its Rule 228 assessment.  
 
 

                                                 
417 Exhibit 217, Michigan’s 1836 Treaty Fishery Guide at 11. 
418 Exhibit 218, DNR, State, Tribes Approve Historic Inland Hunting and Fishing Rights Agreement, November 21, 
2007. 
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XII. MDEQ Failed to Ensure That the Public Had a Meaningful Opportunity to 
Participate in the Permitting Process.  

 
The Clean Air Act requires that a decision regarding the Proposed Coal Plant be made 

only “after adequate procedural opportunities for informed public participation in the decision 
making process.” 42 U.S.C. § 7470(5); see also 42 U.S.C. § 7475(a)(2); In re Knauf, 8 E.A.D. 
121, PSD Permit No. 97-PO-06 (E.A.B. Feb. 4, 1999) (the Clean Air Act “emphasizes the 
importance of public participation and input into the decision making process”); In re Hadson 
Power 14, 4 E.A.D. 258, PSD Appeal No. 92-3, 92-4, 92-5 (E.A.B. October 05, 1992).  Such 
opportunities are critical because public participation encourages better decision making by 
MDEQ, and helps to ensure that the public is well-informed about the significant decisions that 
the agency is making.   

 
While the Citizen Groups appreciate MDEQ’s decision to hold open the public comment 

period for a total of 78 days and to accept comments via e-mail, the public participation 
opportunities with regards to the Consumers Permit Application were marred in two ways.  First, 
as the Agency is well aware, the public hearings held in Bay City on April 14 and 15 involved 
significant improper behavior by some supporters of the plant that was not adequately handled 
by MDEQ.419  The problems appear to have stemmed largely from the fact that the hearings were 
held at a resort that had a bar located on the floor just above the hearing room.  As a result, there 
were a number of inebriated people who directed loud, inappropriate, and offensive comments, 
booing, and jeering toward members of the public who were seeking to raise concerns about the 
Proposed Coal Plant.  This audience response was not adequately controlled by MDEQ and 
created an intimidating atmosphere for individual community members who had concerns about 
or objections to the Proposed Coal Plant.  The Citizen Groups have received numerous reports of 
individuals who arrived at the hearing intending to make comments, but decided not to because 
of the crowd, and of people who planned to attend the second night of the hearing but did not 
after reading in the newspaper about the intimidating crowds.  In addition, we have heard reports 
about members of tribal communities who decided not to enter the resort upon learning that it 
was an establishment that served liquor.   

 
While MDEQ is obviously not directly responsible for the behavior of people who attend 

public hearings, more could have and should have been done to control the situation in order to 
ensure that all members of the public had an adequate opportunity to express their views.  First, 
MDEQ should not have held the public hearings in a location that served alcohol, but instead 
should have chosen a school gymnasium, auditorium, or other sufficiently large public meeting 
place.  Second, MDEQ should have been more aggressive in removing people who were acting 
inappropriately or in limiting the size of the crowd that was in the hearing room at any one time.  
Third, MDEQ needed to do a better job of enforcing the rules even-handedly.  The Citizen 
Groups have received many reports of applause in favor of a speaker who objected to the 
Proposed Coal Plant being halted by the hearing moderator, while supporters of the Plant were 
able to cheer or boo with little effort to stop them.  In addition, it appears that time limits and 
restrictions on the ability to speak twice at the hearings were enforced more stringently against 
people who objected to the Proposed Coal Plant than against people who support it.  MDEQ 
                                                 
419 Jeff Kart, Speakers Whistle and Boo as Public Hearing on Consumers Energy Coal Plant Turns Nasty, Bay City 
Times (April 15, 2009).   
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should take steps to address these issues and to help ensure that all members of the public have 
an opportunity to express their views in a hearing atmosphere that is free from intimidation.    

 
A second major hindrance to meaningful public participation in this permitting 

proceeding is MDEQ’s decision to charge the Citizen Groups more than $1,500 to obtain the 
documents in MDEQ’s project file.  Those documents are critical to carrying out an informed 
review of the Draft Permit and Permit Application, yet the more than $1,500 charge would be out 
of reach for most public interest organizations or members of the public.  In addition, as NRDC 
explained in its letter noting that it was paying the fee under protest, MDEQ improperly denied 
the public interest fee waiver allowed by the Michigan Freedom of Information Act, and charged 
far more than is allowed under the Act.  Moving forward, MDEQ must ensure that it does not 
interfere with public participation in permitting decisions by charging document production fees 
that are clearly inappropriate under the Act and should take steps, such as requiring applicants to 
submit materials in electronic format, that would help hold the cost of FOIA responses down.     
 
 

CONCLUSION 
 

For all of the above reasons, we respectfully request that the Michigan Department of 
Environmental Quality fulfill its duty to protect the health and environment of Michigan’s 
residents by denying this permit to install. 
 
 
Submitted on this 20th day of May, 2009. 
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